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IN THE 


®[niteb States Court of appeals? 

FOR THE DISTRICT OF COLU^fBIA. 

No. 7087. 

Sandeks Bkotheijs Radio Station, Appcllanl, 

V. 

Feuekal Communications Commission, Appellee, 
Telegraph Herald, Intervener. 

BRIEF FOR APPELLANT. 

A. 

SUMMARY STATEMENT OF THE MATTER 

INVOLVED. 

This appeal is taken from a decision of the Federal 
Communications Commission rendered July 2, 1937, 
effective July 27, 1937, granting the application of the 
Telegraph Herald for a construction permit to con¬ 
struct and operate a new radio broadcasting station 
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at Dubuque, Iowa, on 1340 kc. with power of 500 watts, 
daytime only. Appellant is the licensee of station 
AVKBB at East Dubuque, Illinois, directly across the 
Mississippi River from Dubuque, Iowa. Station 
WKBB operates on 1500 kc. with power of 100 watts 
nighttime, 250 watts daytime, and unlimited hours of 
operation. Appellant applied to the Commission for 
a construction permit requesting authority to move 
station WKBB to Dubuque, Iowa, and to install a new 
antenna. The Telegraph Herald and appellant became 
parties to each other’s applications by action of the 
Commission granting their respective petitions to in¬ 
tervene. The applications were consolidated for the 
purpose of hearing before an examiner. The examiner 
submitted a report to the Commission wherein it was 
recommended that appellant’s application be granted 
and the Telegraph Herald’s application be denied. Ex¬ 
ceptions to this report were filed by the Telegraph 
Herald* and oral argument was held before the Broad¬ 
cast Division of the Commission. On July 2,1937, prior 
to the adoption and publication by the Commission of 
any findings of fact or conclusions of law. Minute No. 
540 was entered and publicly announced wherein it 
was stated that the public interest, convenience and 
necessity would be served by granting both applica¬ 
tions. (R. 492-493) On the same date the Commission 
entered its final order, elfective July 27, 1937, granting 
both applications. (R. 494) The Statement of Facts 
and Grounds for Decision, the only document even 
purporting to contain findings of fact sufficient to sup¬ 
port the decision, was not adopted by the Commission 

*The ‘ ‘ Statement of F.acts and Grounds for Decision ’ ’ erroneously 
states that exceptions to the examiner’s report were filed by both the 
Telegraph Herald and the Appellant. (R. 497) The Telegraph Herald 
was the only party that filed exceptions. (R. 486-488) 
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until July 27, 1937, as evidenced by its minute entry 
made four days later ratifying the adoption of July 
27, 1937 (R. 495), and was released to the public on 
July 27, 1937. Subsequently, appellant tiled its peti¬ 
tion to extend the effective date, a notice and demand 
that it be served with copies of reports submitted to 
the Commission by the Law, Engineering and Exam¬ 
ining Departments relative to the applications, and a 
petition for rehearing. (R. 505-524) All of these pe¬ 
titions were denied (R. 506, 509, 569), the petition 
for rehearing being denied on December 8, 1937. This 
appeal was taken within twenty days thereafter. 

Subsequent to the filing of the notice of appeal, the 
appellant presented to this court a suggestion of dimi¬ 
nution of the record. It was suggested that there was 
omitted from the record reports submitted to the Com¬ 
mission by the Examining, Engineering and Legal De- 
I)artments, the reports having been submitted prior to 
the decision by the Commission. Appellant stated that 
“Such additional reports have, according to appel¬ 
lant’s information and belief, regularly purported to 
set forth facts, arguments, principles of law and recom¬ 
mendations as to conclusions of fact and law in the 
case wherein they have been submitted, and at times 
have set forth facts not shown by or in contradiction 
to the evidence, all for the purpose of guiding or influ¬ 
encing the members of the Commission in making their 
decisions.” On May 6, 1938, this court denied appel¬ 
lant’s request that the above-mentioned reports be in¬ 
cluded in the record. 
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B. 

QUESTIONS PRESENTED. 

1. Wliether the Commission’s ultimate finding that 
tlie public interest, convenience and necessity would be 
served by the granting of the application of the Tele¬ 
graph Herald is arbitrary and capricious and contrary 
to law because not founded upon supporting basic facts. 

2. Whether the Commission erred in failing to find 
from the evidence that there is iiisuflScient economic 
support for the proposed station and that the granting 
of the application of the Telegraph Herald will cause 
appellant to suffer serious economic injury, thus en¬ 
dangering its ability to present programs in the public 
interest. 

3. Whether the Commission’s failure to find what 
economic effect the granting of the application of the 
Telegra])h Herald would have upon the appellant is 
arbitrary and capricious and contrary to law. 

4. Whether the Commission’s finding that there is a 
public need for the proposed service is arbitrary and 
capricious and not supported by substantial evidence. 

5. Whether the Commission erred in considering the 
supplemental report of the Examining Department 
and reports of the Engineering and Legal Departments 
not presented in evidence nor served upon or otherwise 
made available to the appellant. 
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C. 

SPECIFICATION OF ERRORS. 

The Federal Communications Commission erred— 

1. In failing to adopt, publish and release its 
statement of facts and grounds for decision prior 
to or simultaneously with the issuance of its order 
granting the application of the Telegraph Herald. 

2. In issuing an order granting the application 
of the Telegraph Herald which is not supported by 
sufficient basic findings of fact. 

3. In failing to consider what economic effect of 
the granting of the Tele graph Herald application 
would have upon station WKBB. 

4. In failing to find that there was no need in the 
Dubuque, Iowa area for the service proposed by 
the Telegraph Herald. 

5. In finding that there was commercial support 
in Dubuque, Iowa for the station proposed by the 
Telegraph Herald. 

6. In failing to find that the operation of the sta¬ 
tion proposed by the Telegraph Herald will result 
in financial and economic injury to the appellant, 
thus endangering its ability to present programs 
in the public interest. 

7. In failing to find that the service rendered by 
appellant and by other stations rendering service 
to the Dubuque, Iowa area is adequate. 

8. In considering the supplemental report of the 
Examining Department and reports of the Legal 
and Engineering Departments without serving 
such reports upon the appellant and giving it the 
opportunity to make an answer thereto. 

9. In "nding that the public interest, convenience 
and necessity will be served by the granting of the 
application of the Telegraph Herald 

10. In granting the application of the Telegraph 
Herald. 
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D. 

SUMMARY OF ARGUMENT. 

1. A finding in the statutory language that the pub¬ 
lic interest, convenience and necessity will be served 
by the granting of an application for a new station is 
arbitrary and capricious unless i)receded or accom¬ 
panied by findings of fact from which the ultimate find¬ 
ing follows as a matter of course. Saginaw Broadcast¬ 
ing Co. V. Federal Communications Commission, 96 F. 
(2d) 554; Tri-State Broadcasting Co., Inc. v. Federal 
Communications Commission, 96 F. (2d) 564; Heit- 
meyer v. Federal Comynunicaiions Commissioyi, 95 F. 
(2d) 91; Missouri Broadcastmg Corp. v. Federal Coyn- 
ynunicafions Commission, 94 F. (2d) 623; Atchison, T. 
<& S. F. Ry. V. United States, 295 U. S. 193. 

The order complained of was entered on July 2,1937, 
but the Statement of Facts and Grounds for Decision 
was not adopted or published until July 27, 1937. The 
findings of fact must be considered by the Commis¬ 
sion as being contained in the Statement of Facts and 
Grounds for Decision, for at no time after July 27, 
1937, have any other findings been published. The 
failure to formulate or publish the grounds for the 
decision at the time the order was entered is plainly 
error. Missouri Broadcasting Corporation v. Federal 
Communicatioyis Commission, supra; Reitmeyer v. 
Federal Commuyiications Commission, supra. The 
prejudice to appellant consists in the fact that the 
Commission arrived at a decision and issued an order 
in accordance therewith without having formulated or 
composed either any findings of fact or grounds for 
decision. 




A finding!: that there is a need for the proposed ser¬ 
vice or that the public interest, convenience and neces¬ 
sity will be served by the j^ranting of the application 
is inadequate, without more, to give validity to an 
order of the Cominission. Tri-State Broadcasting 
Co., Inc. v. Federal Communications Commission, 
supra; Saginaw Broadcasting Company v. Federal 
Communications Commissio7i, supra; Missouri Broad¬ 
casting Corp. V. Federal Communications Commission, 
supra. The findings of fact must be sufficiently de¬ 
tailed and callable In themselves without an examina¬ 
tion of the record to justifiably warrant the conclu¬ 
sions (among others) that there is a need for the pro- 
I)osed service, that there is adequate economic support 
for the station in the communitv to be served, and that 
the granting of the application will not bar existing 
stations serving the area from continuing to operate 
in the public interest. In the present case, the findings 
of fact are wholly insufficient to form a base from which 

the conclusion mav be drawn that the area to be served 

•> 

needs another radio facility, that there is commercial 
support for the proposed station, or that the operation 
of the station will not result in financial and economic 
injury to the appellant to continue to present programs 
of a high type and in the public interest. 

2. The conclusion that the granting of the applica¬ 
tion of the Telegraph Herald would serve the public 
interest, convenience and necessity is not supported by 
substantial evidence in that the record does not con¬ 
tain any substantial evidence that there is adequate 
commercial support for the proposed station. Aside 
from a general description of the business activity of 
the community the only evidence of commercial sup¬ 
port is to the effect that certain prospective advertisers 


i 
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signified an interest in using the station. This evidence 
is pure hearsay. Tri-State Broadcasting Co., Inc. v. 
Federal Communications Commission, supra. On the 
other hand for the last twenty months prior to the 
hearing the evidence indicates in an uncontradicted 
fashion that the appellant’s station operated at a total 
net loss of $4,642.13. The operation of the proposed 
station will greatly increase this net loss and seriously 
impair the ability of appellant to operate its station in 
the public interest. 

3. The failure of the Commission to find what eco¬ 
nomic effect the granting of the application of the Tele¬ 
graph Herald will have upon the operation of appel¬ 
lant’s station is an unwarranted neglect of its statutory 
duty. Great Western B.roadcasting Asso., Inc. v. Fed¬ 
eral Communications Commission, 94 F. (2d) 244. One 
of the elements to be considered and decided by the 
Commission in applying the statutory standard of the 
“public interest, convenience and necessity” is the eco¬ 
nomic effect of the granting of an application for a new 
station upon existing stations. Particularly is this true 
when the only station in tlie community is operating at 
a loss and raises the issue by petition to intervene that 
it will suffer great economic injury. 

4. The finding that “The service proposed [by the 
Telegraph Herald] is undoubtedly needed in the highly 
developed farming area described” is not supported 
by substantial evidence. The evidence shows that the 
program service proposed will be practically a dupli¬ 
cation of the service already available from appellant’s 
station, that the service areas of the proposed station 
and of station WKBB will be very nearly the same, 
that many other stations serve the rural area which the 
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Telejcraph Herald proposes to serve, and that station 
WKBB has been able to fulfill the demands of adver¬ 
tisers and civic and church organizations. 

5, The consideration by the (''onimission of confiden¬ 
tial reports submitted by the Examining, Engineering 
and Legal Departments of the Commission without af¬ 
fording appellant an opportunity to inspect them or to 
make answer thereto was prejudicial error. The Com¬ 
mission cannot act upon evidence or expert opinions 
which are not introduced as such. {United States v. 
Abilene do S. R. Co., 265 U. S. 274) 

£. 

ARGUMENT. 

I. 

The Decision of the Commission is not Supported by 
Any Basic Findings of Fact. 

Recent decisions of this court have prescribed the 
correct procedure for the Commission to follow in 
reaching and publishing its decisions with reference to 
applications for broadcast facilities. The ultimate 
facts, “usually in the language of the statute,” must 
be drawn from facts of a basic character which have 
been formulated by the Commission and set forth in 
unmistakable terms. Saginaw Broadcasting Co. v. 
Federal Communications Commission, 96 F. (2d) 554. 
The basic facts must precede or accompany the order 
granting or denying the application and these facts 
must be supported by substantial evidence. Heitmeyer 
V. Federal Communications Commission, 95 F. (2d) 
91; Missouri Broadcasting Corp, v. Federal Communi¬ 
cations Commission, 94 F. (2d) 623. The underlying 
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facts must be precise enough for a court or reviewing 
body to be able to ascertain with exactness the reasons 
for the decision. The Supreme Court of the United 
States in Beaumont, S. L. S W. R. Co. v. United States, 
282 U. S. 74, 86, expressed the rule as follows: 

“Complete statements by the Commission [the 
Interstate Commerce Commission] showing the 
grounds upon which its determinations rest are 
quite as necessary as are opinions of lower courts 
setting forth the reasons on which they base their 
decisions in cases analogous to this.” 

See also Florida v. United States, 282 U. S. 194; United 
States V. Baltimore S Ohio R. Co., 293 U. S. 454; United 
States V. Chicago, M. S St. P. R. Co., 294 U. S. 499; 
Kewanee <& G. Ry. v. Illinois Commerce Comm., 340 Ill. 
266. 

The Commission, on July 2,1937, inscribed a minute 
entry upon its records (Minute No. 540, R. 492) to the 
eifect that “the Broadcast Division this day found that 
public interest, convenience and necessity would be 
served by granting the application of the Telegraph 
Herald for construction permit” and “The Commis¬ 
sion will issue and publish at a subsequent date an 
opinion setting forth a statement of the facts appear¬ 
ing of record and the grounds for the decision herein 
reached.” The Commission’s final order granting the 
application was issued on the same date, namely, July 
2,1937. (R. 494.) The order contained no findings of 
anv nature. At that time the Commission was of the 
opinion that a mere finding in the statutory language 
would suffice to support an order in the face of attack. 
{See Commission's brief as appellee in Missouri 
Broadcasting Corp. v. Federal Communications Com¬ 
mission, supra, pp. 8-10). It is settled, however, that a 
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general statement by an administrative body in the 
language of the statute is insufl&cient to sustain an 
ojder, Florida v. United States, supra; Missouri 
Broadcasting Corp. v. Federal Communications Com¬ 
mission, supra; Tri-State Broadcasting Co., Inc. v. 
Federal Communications Commission^ 96 F. (2d) 564; 
lleitmeyer v. Federal Communications Commission, 
supra; Saginaw Broadcasting (to. v. Federal Communi¬ 
cations Commission, supra. In the absence of findings 
tlie ui){)ellale court cannot properly perform its func¬ 
tion of reviewing the order. It is not the duty of the 
court to examine the evidence except for the purpose 
of determining whether the findings are supported by 
substantial evidence. “The Commission is the fact¬ 
finding ])odv and the court examines the evidence not to 
make findings for tlie Coinmission but to ascertain 
whether its findings are properly supported.” Flor¬ 
ida V. United Stales, supra, at p. 215. Administrative 
l)odies, however, are reepaired to make findings not only 
foi‘ the puri)Ose of enabling litigants to perfect an ap¬ 
peal and courts to supervise the proceedings but also 
for the purpose of safeguarding the rights of the par¬ 
ties by insuring the rendering of a decision upon the 
facts of record rather than from extralegal considera¬ 
tions. Saginaw Broadcasting Co. v. Federal Communi¬ 
cations Commission, supra. 

There can be no doubt but that error was committed 
when the order granting the ai)plication of Telegraph 
Herald was not preceded or accomj)anied by findings 
of fact or grounds for decision. Missouri Broadcast¬ 
ing Corp. V. Federal Communications Commission, su¬ 
pra; Ueitmeyer v. Federal Communications Commis¬ 
sion, supra. It is no answer to state that this error 
was harmless because findings of fact were released at 









a subsequent date and prior to the time for filing a peti¬ 
tion for rehearing or a notice of appeal. Parties to an 
administrative proceeding, as parties to court proceed¬ 
ings, have a fundamental right of being assured that 
a decision is reached upon the basis of evidence pro¬ 
duced at a public hearing. That right can be safe¬ 
guarded onlv bv both courts and administrative tri- 
bunals publishing reasons for their decisions at the 
time the decimon is published. It is one thing for a 
court or commission to formulate, write and publish 
grounds for a decision or order and to publish them 
simultaneously with or prior to the publication of the 
decision or order. It is quite another thing to issue an 
order substantially affecting the rights and economic 
interests of parties without the formulation, adoption 
or publication of findings of fact and to draft the find¬ 
ings at a later date which will support the order. In 
the latter case the procedure does not conform to the 
fundamental requirements of fair play and violates the 
due process clause of the Fifth Amendment of the 
United States Constitution. If the Commission is per¬ 
mitted to act first and spell out the facts afterwards 
to justify the act, the rights designed to be protected 
by the Fifth Amendment against arbitrary action be¬ 
come mere superficial hopes, and for all practical pur¬ 
poses, the Commission’s authority is equivalent to un¬ 
regulated discretion. See Panama Refining Co. v. 
Ryan, 293 U. S. 388. 

It is submitted that, in issuing an order granting the 
application of the Telegraph Herald for a new broad¬ 
cast station at Dubuque, Iowa, without having pub¬ 
lished or even adopted any findings of fact, the Com¬ 
mission exceeded its statutory powers and violated the 
Fifth Amendment of the United States Constitution. 
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Even if we assume, however, for the purpose of argu¬ 
ment that the Statement of Facts and Grounds for 
Decision was adopted prior to and published simul¬ 
taneously with the issuance of the order of July 2, 
1937, the order is still invalid because the basic find¬ 
ings are not sufficient in law to support it. 

The findings of fact are deficient with reference to 
at least three matters delegated by Congress to the 
Commission to decide: (1) the commercial support 
for the })roposed station in Dubuque, Iowa, (2) the 
economic effect of the operation of the proposed station 
ujK)!! Station WKBB, and (3) the need for the service 
intended to be rendered. 

1. Findings as to Economic Support 

An e.xamination of the basic facts relating to eco¬ 
nomic support for the Telegraph Herald’s proposed 
station reveals that they contain the number of whole¬ 
sale and retail outlets in Dubuque, the annual volume 
of the retail trade, an enumeration of some of the city’s 
industries, a general characterization of the surround¬ 
ing territory as a prosperous agricultural area, and a 
statement that “A large number of advertisers have 
signified that they would be interested in using the 
station as an adv'ertising medium.” (R. 497-499) 

These are not proper findings upon which an order 
granting an application as in the public interest, con¬ 
venience and necessity may be based. The statement 
that “A large number of advertisers have signified that 
they would be interested in using the station as an ad¬ 
vertising medium” relates to a purely hearsay state¬ 
ment made by one of the witnesses for the Telegraph 
Herald. The evidence is precisely of the same char¬ 
acter which was ruled to be incompetent by this court 
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in Tri-State Broadcasting Co., Inc., v. Federal Com- 
nmnicafions Commission, supra. In that case the ap¬ 
plicant testified that he had approached a large num¬ 
ber of people and named them. He concluded: “Those 
I talked to were unanimously of the opinion that an¬ 
other station would be very beneficial, and the major¬ 
ity of them promised financial support to it,” This 
court ruled (pp. 566-567): 

“This testimony was incompetent. 'While the 
('ommission under familiar i)rinciples is not, as 
an administrative body, limited by the strict rules 
as to the admissibility of evidence which ])revail 
in courts, nevertheless, * * * ‘the more liberal the 
practice in admitting testimony, the more im])era- 
tive the obligation to preserve the essential rules 
of evidence bv which rights are asserted or de- 
fended * * *.’ Interstate Commerce Commission 
V. Louisville d N. R. R., 227 U. S. 88, 93 (1913). 

The testimonv admitted was elearlv hearsav. It 

* •> *> 

was a statement of what in effect others had told 
Roderick. Its admission deprived the ai)pellant of 
the right to cross-examine those a composite of 
whose views Roderick was reflecting into the rec¬ 
ord.” 

The inadequacy and speculative nature of such tes¬ 
timony is apprehended by the Commission through 
findings made in In the Matter of Packard, Stehbins 
and Packard, 4 F. C. C. 288, 290. In that case the Com¬ 
mission remarked: 

“The record discloses, however, that the part¬ 
nership has no subscriptions for advertising ser¬ 
vices. (The same is true in the instant case.) 
There is some evidence in the record that several 
local firms ‘would be interested in radio broadcast 
adv’ertising’ but there is no definite evidence in the 
record as to the amount of actual business support 
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wliicli might be had from them or others. It is 
clear that the amount so estimated as probable 
monthhj income is for the most part spccidation, 
the wish being father to the thought/^ (Italics 
supplied.) 

The remaining lindings do not show that there will 
be commercial support for the proposed station. They 
are but general characterizations of the business life of 
the community. They are too vague, too indefinite to 
justify the inference or deduction that an additional 
station will hav’e commercial sup})ort. How can it be 
said that such findings show commercial support for 
one additional station any more than they do for none 
or two or three? 

Valid and reasonable doubts remain after the find¬ 
ings hav’e been given their full weight, c. g., how many 
of the business men of Dubuque will desire to use the 
proposed new facilities? How much of the advertising 
will be new and how much will be taken from the ex¬ 
isting station? Wliat are the rates for the proposed 
station? Will the rates, when established prove at¬ 
tractive? What is the estimated monthly income? Has 
the existing station been unable to sui^ply the demands 
of advertisers? Particularly do valid and reasonable 
doubts remain when we read the Commission’s finding 
that the existing station, even before incurring the ad¬ 
ditional competition to be expected from the operation 
of the proposed station, suffered a net loss for the year 
1985 of $4-,165.85 and for the eight months preceding the 
hearing of $475.28. 

The vice of the findings is their incompleteness. 
Findings must do more than leave a mood of conjec¬ 
ture and speculation. IJeitmeyer v. Federal Communi¬ 
cations Commission, supra. The most charitable de- 
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scription of the findings is best exi)ressed by the words 
of Cardozo, J., speaking with reference to other find¬ 
ings : 

“The difficulty is that it has not said so with the 
simplicity and clearness through which a halting 
impression ripens into reasonable certitude. In 
the end we are left to si)ell out, to argue, to choose 
between conflicting inferences. Something more 
precise is requisite in the quasi-jurisdictional find¬ 
ings of an administrative agencv.” [United States 
V. Chicaqo, M. <& St. P. S P. rUJo., 294 U. S. 499, 
510, 511.) 

The burden of proving that the public interest will 
be served by the granting of an application for a con¬ 
struction permit to construct and operate a new radio 
broadcast station is upon the applicant. Goss v. Fed¬ 
eral Radio Commission, 67 F. (2d) 507, 508; In the 
Matter of Siveetwater Broadcasting Co., 4 F. C. C. 293. 


2. Findin g s as to the Economic Effect of 
the Operation of the Proposed Station 
Upon Station WKBB 

The decision of the Commission is wholly devoid of 
any finding as to the effect which the operation of the 
proposed station will have upon the ability of appel¬ 
lant’s station to continue operation in the public inter¬ 
est. The only statement even remotely I'eferring 
thereto is that since appellant lost less during the first 
eight months of 1936 than it did during 1935 there is an 
indication of “an improved financial condition in the 
operation of the station.” 

This court has already recognized that the Commis¬ 
sion improperly performs its statutory duty if it neg¬ 
lects to consider the economic consequences upon ex- 
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istiiig stations of a grant of an application for a new 
station. The court, per Groner, J., has stated: 

* * we are by no means in agreement with 
the contention frequently urged upon us that evi¬ 
dence showing economic injury to an existing sta¬ 
tion tlirough the establishment of an additional 
station is too vague and uncertain a subject to 
furnisli proper grounds of contest. On the con- 
Iranj, wc think if is a necessary part of the prob¬ 
lem suhwitted to the Commission in the applica¬ 
tion for broadcasting facilities. In any case where 
it is shown tiiat the etfect of granting a new license 
will be to defeat the ability of the holder of the 
old license to carry on in the public interest, the 
application should be denied unless there are ov’^er- 
weening reasons of a public nature for granting it. 
• * * This, wo think, is the clear intent of Sec. 
402 (b)(2) of the statute, which ])rovides for an 
appeal by an aggrieved person whose interests ;ire 
adv’crselv affected bv a decision of the Commis- 
sion granting or refusing an apidication.” {Inter- 
mountain Broadcasting Corp. v. Federal Commu¬ 
nications Commission^ 94 F. (2d) 244, 248). 
(Italics supplied.) 

The findings leave to surmise and conjecture whether 
the granting of the application will increase or de¬ 
crease I he net loss suffered by appellant’s station. The 
findings are silent as to the source of the support for 
the proposed station— i. e., whether it will come from 
advertisers who have been making use of station 
AVKBB’s facilities or from others is left undetermined. 
In the absence of a finding that the Telegraph Herald 
will tap a new source of advertising revenue the infer¬ 
ence is compelling that appellant will suffer serious 
inroads ui>on the commercial suppoil it now attracts. 
The proposed station estimates that its monthly oper- 
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atiiig expenses will approximate $2,000. (K. 499.) 

If it is to become self-supi)orting- it must find revenue 
at least in that amount, much of which undoubtedly will 
be diverted from Station WKBB. Eighty-five to 
ninety per cent of appellant’s income comes from Du¬ 
buque, Iowa. (R. 192.) The Commission’s findings set 
forth the financial resources of the appellant (R. 502- 
503). These findings fall far short of demonstrating 
that appellant will be able to expend $15,000 to move 
to Dubuque, continue to absorb its present net losses, 
absorb the much larger losses flowing from competition 
with the proposed station, and continue to operate in 
the public interest. When an existing station operates 
at a loss and there is no evidence that it is inefficiently 
managed, it is earnestly submitted that the findings 
should convincingly show either that the operation of 
an additional station will not cause a further shrinkage 
of revenue obtainable by the radio facility already in 
the field or that the adverse economic effect upon the 
existing station should be disregarded in the light of a 
comi)elling public need for another outlet. The find¬ 
ings fail to show that either situation actually exists. 
The action of the Commission in authorizing Station 
WKBB to imjn’ove its station at construction costs 
totalling $15,000 and at the same time permitting the 
Telegraph Herald to construct a new station at the cost 
of $25,000 in a community which does not provide ade¬ 
quate commercial support for one station is not only 
financially unsound but is arbitrary and capricious. 
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3. Findings as to the Need for the Service 
Intended to be Rendered 

In tlie light of the losses lo be suffered by Station 
WKBB, one would expect that the findings as to a pub¬ 
lic need for the additional service would be most con¬ 
vincing. Instead, the findings of fact fail to show that 
an additional station is necessary. 

The findings as to a need state the population of 
Dubuque and the i)opulation of the counties which will 
be served, the service receivable at present in the busi¬ 
ness section of Dubuque, the coverage expressed in 
terms of miles and population of the station proposed 
by the Telegraph Herald and the coverage expressed 
in terms of miles only of Station WKBB operating 
with its new antenna. The programs i)roposed to be 
broadcast by the appellant ami those broadcast by sta¬ 
tion WKBB are described. The (Commission concludes 
‘‘The service proposed (by the Telegraph Herald) is 
undoubtedly needed in the highly developed farming 
area described.” (R. oOO.) 

It is learned from the findings that neither the pro¬ 
posed station nor Station WKBB will serve the entire 
portion of the six counties involved. The proposed 
station will render good rural service for a distance of 
3') miles from its transmitter, and Station WKBB will 
render the same degree of service for a distance of 
.S2y< miles. The ])ro])Ose(i station will serve 136,320 
persons within its .o millivolt per meter contour and 
station WKBB will serve, 0 })erating with its new an¬ 
tenna, 60,000 more persons than it serves at present. 
The findings further state: 

“The applicant (the Telegraph Herald) ijro- 
])Oses to establish programs of special interest to 
the rural sections, which would include the coun- 
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tics of J)ubu(iuc‘, Clayton, Delaware and Jackson 
in tlie State of Iowa, Grant Comity, Wisconsin, and 
Jo Daviess County, Illinois. These jirograms will 
be prejiared and presented by the agricultural 
agents and county school superintendents of each 
of these counties. The programs will be rotated 
on a six days a week basis between the si-v counties, 
each county agricultural agent and school superin¬ 
tendent giving a program for their respective 
counties at a suitable hour once a week. These 
jirograms will go on the air from the studio at 
Dubiaiue with the excei)tion of siiecial occasions 
when remote control will be established by the 
applicant at v’arious iioints where the programs 
originate. These programs are intended to deal 
with the general educational jiroblems ai)i)licable 
to rural communities and lo the agricultural sec¬ 
tions of the area proposed to be served. 

« # # * * >fi< * 

“It is the puriiose of the applicant to emphasize 
agricultural and educational programs, to broad¬ 
cast religious programs offered by all denomina¬ 
tions, to cooperate with and give free time to all 
civic, philanthropic, charitable, and fraternal or¬ 
ganizations, the local county and state agencies, 
and to pi’ovide a forum for the discussion of ques¬ 
tions of public concern. The t’egular ])rograms will 
also include safety Hashes, weather reports, morn¬ 
ing devotions, organ recitals, market reviews, 
health talks, book reviews, sports reviews, chil¬ 
dren's hours and other features, including news 
announcements. The tentative program submitted 
by the applicant covers a wide range of interesting 
subjects and is not only educational and instruc¬ 
tive, but entertaining, and touches ])ractically 
every phase of religions, social, business and ed¬ 
ucational activities of interest to the community 
which it proposes to serve.” (R. 409-501) 
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C^oniparc this findiiii!: with the finding relating to the ! 

broadcast service already being rendered by the ap- | 

pellant. The Commission’s findings read: j 

“The regular program service of the station | 

(WKBB) includes ])opular, classical and folk I 

music; morning studio church services; educa- i 

tional broadcasts; si)orts and news announce- | 

ments; agricultural talks l)y the County Agent for | 

DubiKiue (’ounly; and Ihe dissemination of mate- I 

rial sui)pHed by the I'nited States Department of I 

Agricultui’c, Towa State PhKtension Service, and 
the Illinois and Wisconsin Departments of Agri- I 

culture. Numerous other features of general in¬ 
terest to the public are also brondcast. 

“The ai)i)licant has offered the facilities of the | 

station, without charge, to all of the educational i 

institutions of Dubmiue; to churches, civic organ- | 

izations, law enforcement officers, city officials, and | 

to other officers and groups. In sev’oral instances I 

the ai)plicant has supplied remote control equip- | 

ment to aid in the dissemination of programs, par- | 

ticularly in the schools and colleges of Dubuque. | 

“The ]n’ograms offered the listening public by i 

Station WKBB are of high standard, well balanced | 
and meritorious.” (K. 503-50-t) j 

i 

How can one draw the logical deduction from these | 

findings that “The service proposed is undoubtedly i 

needed in the highly developed farming area de- i 

scribed?” Station WKBB will serve, operating with ■ 

its new antenna, pi*actically the same area which will ^ 

be served by the proposed station. The findings arc ! 

v'itally defective in that, although stating the number I 

of people who will receive service' from the pi- 0 ]) 0 sed i 

station, they fail to give the number of persons who ! 

will receive service from station WKBB when it oper- | 

ates with its new antenna authorized to bo installed. 


I 
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If the proi)osed station were to serve persons who will 
not receive service from station "WKBB, that fact 
would be some evidence of a need for the additional 
service. Yet the findings alleged to support the Com¬ 
mission’s order do not permit the drawing of any con¬ 
clusion with reference to the subject. One learns that 
the granting of the application of appellant to move its 
station and to install a new antenna will enable it to 
render service of .5 millivolts per meter or better to 
approximately 60,000 wore persons than now receive 
such a degree of signal and that likewise the granting 
of the application will enable it to serve with 2 milli¬ 
volts or better 10,000 wore persons. But the total num¬ 
ber of i)ersons who will receive service is not men¬ 
tioned. iMorcover, aside from the statement that sta¬ 
tion WKBB is the only station rendering a signal of 
10 millivolts or better in the business section of Du¬ 
buque, there is absolutely no finding regarding the ser¬ 
vice received in the area from broadcast stations lo¬ 
cated elsewhere. The Commission’s Standards of Good 
Engineering Practice require a signal in the order of 
10 milliv’olts or better for satisfactory seiwice in hnsi- 
ucss sections but lower orders of signals for satisfac¬ 
tory service in residential rural areas.* The ser¬ 
vice received from other stations was measured by the 
engineer for the Telegraph Herald and evidence relat¬ 
ing thereto was placed in the record. (R. 439) Not 
only does the Commission fail to find what broadcast 
service is receiv’ed in the area proposed to be served, 
but it further makes no finding of any kind as to the 
nature and character of such service. How can it be 

•Fifth Annual Report of the Federal Radio Commission, p. 30, Stand- 
:irds of Good ?mKineerin" Praetiee Concerning Standard Broadcast Sta¬ 
tions (."50-1600 kc.), p. 1.4. 
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unqualifiedly asserted therefore, unless whim and ca¬ 
price be the j^uide, that “The service proposed is un¬ 
doubtedly needed in the highly developed farming area 
described. ’ ’ 

The finding’s describing the service proposed by the 
Telegraph Herald and the service actually rendered 
by the appellant indicate that the nature of the pro¬ 
grams will closely parallel each other. A public need 
for the service proposed is not supported by findings 
disclosing that a new or novel service, different in 
character from that rendered by station WKBB, will 
be offered to the public. The examiner, in recommend¬ 
ing that the application of the Telegraph Herald be 
denied, correctly concluded from the evidence that: 

“The ap])licant has failed to establish a need for 
additional daytime service in the area proposed to 
be served; nor docs flic applicant propose to ren¬ 
der any new, novel, or different service from that 
already being received in that aread’ (R. 483; 
Italics supplied) 

Moreover, one of the Commission’s specific findings 
concerning the adequacy of station WKBB’s service is 
that: 

“The i)rograms offered the listening public by Sta¬ 
tion WKBB are of high .standard, well balanced 
and meritorious.” 

Although the findings fully describe the character of 
the programs proposed to be broadcast, there is not a 
single fiiuliug that any person or group of persons in 
the area desire such a service. When a statement is 
made that “The service proposed is undoubtedly 
needed”, it would be expected that the conclusion would 
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be based upon sometliiiig more than a mere general 
sketch of the nature of the community. 

This court has already ruled that findings of the Com¬ 
mission relative to a need for service which were very 
similar to the findings in the instant case did not per¬ 
mit the inference that a need existed for the proposed 
station. The findings in Tri-State Broadcasting Com¬ 
pany v. Federal Commntiications Commission^ supra, 
tended more stronglv than do the findings in this case 
to show a need for additional service because in that i 

case the Commission at least stated the call letters of 
stations serving the area. Compare the findings of 
the Commission concerning a need for service in the 
Tri-State Broadcasting Company v. Federal Communi¬ 
cations Commission, supra, with the findings in the 
instant case. The findings in the former case are set 
forth in this court's opinion denying a jietition for re¬ 
hearing as follows {id. at p. 567): ; 

“The population of the metropolitan area of El ! 

Paso, Te.xas, is 118,461 (1930 U. S. Census). Ex- j 

elusive of the metro])olitan area, it is 102,421. A • 

showing was made that El Paso is a substantial | 

trading center, the principal pursuits of the jiojiu- | 

lace thereof being agriculture, stock raising, manu- i 

facturing, jobbing and mining. Included among its > 

industries are several meat packing establishments j 

of considerable size, a smelting plant, oil refiner- j 

ies, and distributing branches, several railroad s 

lines and a number of jobbing houses, and mining, 
machineiy and manufacturing comi)anies. It ap- I 

])ears that most of the agricultural products raised i 

throughout a large area to the north and west of ( 

El Paso are marketed in this city.” (R. 332) • 

« * * * m ■ 

“* * * At present, the city of El Paso receives 

primary service from Stations KTSM-WDAH j 


) 
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which are there located, and share time on the fre- 
(|uency 1310 kc., with power of 100 watts. Addi¬ 
tional i)riinary seiwice appears to be available 
from Stations XEJ, (1020 kc., with 1 kw.), XEFV 
(1210 kc., with 100 watts), XEF (980 kc., with 100 
watts and XEP (IIGO kc., with 500 watts). Each 
of the stations involved in the latter group is lo¬ 
cated at Juarez, Mexico, which is directly across 
the border from El Paso. In addition secondary 
service is available during nighttime hours.” (R. 
333) 

This court held these findings to be wanting in that 
particularity and preciseness without which ultimate 
conclusions are but hollow declarations. In conclud¬ 
ing that there was no rational relationship between the 
basic and ultimate facts this court stated: 

“The court did not ignore that part of the Com¬ 
mission ’s statement; it considered it with care. If 
proper lindings of basic fact logically related to 
the ultimate question of public need are finally 
made in the case, the quoted part may prove to 
have some background or foundational relation- 
shij) thereto. But it appeared to the court when it 
considered this material, and it now appears, that 
it does not logically support the ultimate finding 
of the Commission, in the language of the statute, 
that there was public need of an additional station 
in El Paso. It does not follow as a matter of in¬ 
ference from the fact that El Paso has in its met- 
roi)olitan area 118,4(11 people and, exclusive of the 
metropolitan area 102,421 peojile, and that it is a 
substantial trading center with the various busi¬ 
nesses de.scribed, and that it has ))rimary radio 
service from stations KTSM and WDATl and ad¬ 
ditional primarv service from the Mexican sta¬ 
tions XEJ, XEFV, XEF, and XEP, and secon¬ 
dary service during nighttime hours, that an ad- 
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ditional radio station is needed in El Paso. And 
we know of no I'ule of law and ot no iniling by the 
('ominission as an expert body that a community 
of the size aiul character and hav'ing the radio 
service above described is in need of additional 
radio service. 

‘‘The findings of basic fact which would natu- 
i-ally be expected on the subject of need of an addi¬ 
tional station where a community already has ra¬ 
dio service would be those concerning the ade- 
(piacy of the existing service, and in i)articular in 
this case concerning the adecpuicy of the service 
of the pi'iniary stations KTSM and AVDAH. The 
existing radio service might be inadequate in 
financi^d stability, equipment, or management; or 
it might be adequate in such respects and still be 
inadeciuate in the sense that the stations, although 
operating at full capacity, are unable to supply the 
demands of advertisers and performers in the 
community. The Statement of Facts aiul Grounds 
for Decision on the part of the Commission con¬ 
tains no finding that the existing service is inade- 
(juate in any such particulars as are above men¬ 
tioned. If there is evidence in the record warrant¬ 
ing findings of inadequacy of the present service 
the Coimnission should make and state such find¬ 
ings. It was the intention of Congress in requir¬ 
ing findings of fact that the Commission should 
disclose the facts which cause it to reach its deci¬ 
sion, and that it should not reach a decision with¬ 
out facts.” 


The above quotation is particularly pertinent in this 
case where the findings are so closely parallel. There 
is no finding that the various civic, charitable, religious 
and educational organizations in Dubuque were not 
})rovided adequate facilities by station AVKBB. Nor is 
there any statement that appellant’s station has been 
unable to supi)ly the demands of advertisers and per¬ 
formers in Dubuque or the surrounding area. 
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The findings relating to a need for service do not 
reasonably support the conclusion that a need exists. 
Certainly, in view of the net loss now being sustained 
by the appellant and the much greater loss which as¬ 
suredly will follow in the event the Telegraph Herald 
station commences operation, the findings fall far short 
of demonstrating that there are “overweening reasons 
of a public natui'c for graiiiing” the Telegraph Herald 
ai)plication. (See httennonntain Broadcasting Corp. 
V. Federal Communications Commission, sujyra.) 

It is respectfully submitted that the Commission’s 
ultimate finding that the public interest, convenience 
and necessity will be served by granting the Telegraph 
Herald application is not supported by any basic facts 
and that it is an arbitrary and capricious ruling. 

II. 

The Commission Erred in 3'ailing to Find That There 
Was Insufficient Economic Support and That the 
Appellant Will Suffer Serious Economic Injury. 

The Commission did not even purport to specifically 
find that there was economic support for the proposed 
station or that appellant would not be seriously handi- 
capi)ed financially by the granting of the Telegraph 
Herald station. Any finding in these respects must be 
inferred from other findings and from the ultimate con¬ 
clusion in the statutory language. If the findings be 
construed to infer that the appellant will not be seri¬ 
ously affected from an economic standpoint, they are 
not supported by substantial evidence. 

Through no fault of its own the appellant has been 
unable to establish its station upon a paying basis. Not 
only has station WKBB operated at a net deficit in 
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1935 and 1936, but it has never operated at a profit since 
it went on the air in 1933. (R. 191, 450) Presumably 
the Telegraph Herald must earn at least its operating 
expenses which will be $2,000 per month. This income 
to the proposed station will further increase station 
AVKBB’s net loss. Eighty-five to ninety per cent of 
the appellant’s income comes from Dubuque, Iowa. 
(R. 192) Evidence that some sixty merchants desire 
to advertise is hearsay and incompetent. But even if 
this testimony is considered, the record shows that 
thirty-three of these merchants have advertised over 
station WKBB in the past and eighteen have purchased 
time on the station during 1936. A different situation 
might be presented if the Telegraph Herald had come 
‘ armed with definite commitments from advertisers in 
Dubuque who are not customers of the appellant. But 
instead the evidence indicates that the applicant ob¬ 
tained no advertising commitments, formulated no 
prospective rates, and made no estimate of the expected 
monthly income. (R. 88) 

The Commission has often ruled that applications 
should be denied when there is an insufficient showing 
of commercial support, hi the Matter of Price Siever 
et at., 2 F. C. C. 103; In the Matter of Carl St ruble, 2 
F. C. (\ 115; In the Matter of Marijsville-Yuha City 
Publishers, Inr., 4 F. C. C. 511; In the Matter of Con¬ 
tinental Radio Co,, 4 F. C. C. 422; In the Matter of 
Goldivasser, 4 F. C. C. 223; In the Matter of Bilben, 
et al., 4 F. C. C. 79; In the Matter of Carl S. Taylor, 3 
F. C. C. 281; In the Matter of Mrs. Heaton, 3 F. C. C. 
507; In the Matter of ,1. Laurance Martin, 3 F. C. C. 
461; hi the Matter of Union Tribune Publishing Co., 
3 F. C. C. 451; In the Matter of de Bogary, 2 F. C. C. 
336; In the Matter of Schall, 2 F. C. C. 360; In the Mat- 
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ter of Cramer el al., 2 F. C. C. 418; hi the Mat¬ 
ter of MattJieivs, 2 F. C. C. 576; In the Matter of Mon¬ 
tana Broadcasting Co., 2 F. C. C. 507; In the Matter of 
Carter et al, 2 F. C. C. 544; In the Matter of Thelman, 
2 F. C. C. 548; In the Matter of Gunthorpe, 1 F. C. C. 
177. 

The fact that stations serving a community have 
been unable to make their ventures a financial success 
is evidence that there is insufficient commercial sup¬ 
port. The Commission denied an application for a 
new station at Brownsville, Texas for lack of evidence 
of commercial support. In so doing it stated: 

“A radio station was at one time owned and 
0 })erated in Brownsville by the City, but its op¬ 
eration did not prove to be successful from a finan¬ 
cial viewpoint, either while it was operated by the 
licensee or while leased to another party. * * • 
This station did not receive the commercial sup¬ 
port of the City of Brownsville. * * * It was 
not shown in the hearing that either of the com¬ 
munities of Brownsville, Texas, or Denton, Texas, 
would sui)])ort a broadcast station. On the other 
hand, it was shown that a station had been finan¬ 
cially unsuccessful in Brownsville. It was not 
shown that there was any promise of commercial 
supi)ort to either of the two stations and no show¬ 
ing was made as to a definite need for a station 
in either locality. It is not believed that either sta¬ 
tion would I’eceive sufficient commercial support 
to enable it to render a service which would be in 
the interest of the public.” {In the Matter of de 
Bogarg, 2 F. C. C. 336, 339, 340) 

In denying an application for a new station at Taft, 
California the Commission commented upon the fact 
that two previous stations in the community bad 
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}jroved uiisuecesst’ul iinaiicially. The Commission 
stated: 


“Tlie I'ael that the two stations a])Ove-mentioiied 
were uiial)le to operate ])rofitably at Taft is some 
iiidieatioii of the lack of eonimereial support avail¬ 
able." (In lilt' M(liter of Kidd, ct iil.y 3 F. C. C- 
()44, ()46.) 

The Commission denied an application for a new 
station at Omaha, Nebraska on the ground of lack of 
commercial support. A station at Carter Lake, a town 
immediately adjacent to Omaha, had i)roved econom¬ 
ically unsuccessful. In the course of its opinion the 
Commission stated: 

"The facts shown in the record concerning the 
o})eration of Station KK'K at Carter Lake, which 
is in the area to be sei’ved by the proposed station, 
with much of the same eciuipment proposed to be 
used by this applicani, and with the same manage¬ 
ment, do Jiot alford much promise for the success 
of the new station as a commercial enterprize. The 
record does not disclose any showing that condi¬ 
tions relative to broadcasting are so ditferent in 
this area at the present time as to warrant a con¬ 
clusion that a station oi)erating under the condi¬ 
tions mojilioned would be a commercial success.” 
(hi the Mo11<‘r of SchoUy 2 F. C. C. 360, 362) 

When considering whetlier or not to permit a station 
to move to another community, one of the factors in¬ 
fluencing the (’ommission to grant such an application 
is the loss being suffered by the station at its present 
location. Station WTFI applied for authority to move 
the station from Athens, Georgia to Atlanta, Georgia. 
One of the reasons for granting the application was the 
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lack of commercial support in Athens. The Commis¬ 
sion stated: 

“The recoi'd does not disclose the financial 
status of the corporation, but does show that it 
operated at a loss of $4,000 to $5,000 each year, 
and durinj^ the xjeilod June 5 to October 12, 1035, 
the deficit was $1,051.91. Mr. Winston testified 
that he had assumed the losses of the corporation, 
and he is willin*^' to i)ay the costs incident to the 
j-emoval of the station to Atlanta, which is esti¬ 
mated to be about $15,000, and such further losses 
as may be sustained, * * * There are about 100 
])ros])ective advertisers in Athens, about 50 of 
whom use Station WTFI to some extent, but it ap- 
])ears that there is not sufficient commercial sup- 
I)ort in Athens to sustain a broadcast station such 
as WTPI." {In the Mfdter of Liberty broadcast¬ 
ing Co., 3 F. C. C. 21.3, 215) 

Similar cases with reference to remov’al of stations 
are In the Matter of WLBG, Inc., 3 F. C. C. 666; In 
the Matter of Associated Broadcasters, Inc., 2 F. 0. C. 
164; In the Matter of Red River Broadcasting Co., 
Inc., 1 F. C. 215; In the Matter of Moffat, 1 F. C. C. 
160. 

III. 

The Commission’s Failure to Consider the Economic 
Effect Upon Appellant is Arbitrary and Capricious. 

Xot only did the (’ommission err in failiim- to find 

* d' 

that the appellant would suffer an economic injury by 
the i*‘ranting of the jiroposed station but it failed even 
to consider this (luestion in its report. Plainly the 
duty was present. Intermountain Broadcasting Corp. 
V. Federal Communicatunis Commission, supra. 

The Interstate Commerce Commission is delegated 
a similar duty under § 402 of the Transportation Act 
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of 1920. 49 U. S. C. A. §1 (18). That section provides 
tliat a railroad enpii^ed in interstate commerce shall 
not undertake the e.xtension of its line, construct a 
new line or ac(iuire a new line or extension thereof 
without obtainin<>: from the Commission a certificate 
that the public convenience and necessity require the 
extension, construction or acquisition. The Interstate 
(-onlinerce Commission has recoj^nized, in passing upon 
applications for proposed construction, that it must 
determine what etTect the granting of the application 
will have upon existing services. In Coordination of 
Motor Transportation, 182 1, C. C. 263, 372, the Com¬ 
mission stated: 

“The requirement that a certificate of imblic 
conv’enience and necessity shall be obtained be¬ 
fore operations are begun iirevents duplication and 
wasteful service where existing facilities are ade- 
(juate to meet the needs of the public, protects the 
l)ublic from irresponsible operations, and stabil¬ 
izes the industry and protects it against destruc¬ 
tive competition. See Texas and Pacific Ry. v. 
Gulf, etc., Ry., 270 U. S. 266, 277.” 

See also Construction of Lines in Eastern Oregon, 111 
I. C. C. 3. The principle is well-expressed in Motor 
Bus and Motor Truck Operation, 140 I. C. C. 685, 737, 
as follows: 

“Certificates of public convenience and neces¬ 
sity are reijuired not so much with a view to safety 
or to the conservation of the highways but primar¬ 
ily for the purpose of protecting the public inter¬ 
est by excluding unnecessary and wasteful com¬ 
petition and by determining what persons or com- 
])anies are best able to serve the public. The re¬ 
quirement that a certificate of public convenience 
and necessity shall be a prerequisite to motor- 
vehicle operation prevents duplication and unnec- 
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cssary service where existing facilities are suf¬ 
ficient to meet the transportation needs of the pub¬ 
lic; it protects the public by preventing irrespon¬ 
sible operations; and gives to certified carriers 
some protection against unnecessary competition. 
*#**•*'*•* 

“In considering the question of whether or not 
a new ti-ansportation service should be permitted 
in com])etition with an established service, it is, 
howevej’, economically sound and in the public in¬ 
terest to re(]uire that available transportation fa¬ 
cilities be taken into consideration, as well as the 
effect the ])roposed new service would have on the 
existing transportation agency or agencies, the 
continued operation of which is important to the 
territory served.” 

The same principle has been established by the Su- 
l)reme Court of the United States in Texas and Pacific 
Co. v. Gulf, Colorado and Santa Fe, 270 U. S. 266, 277, 
278. In that case the court, per Brandeis, J. stated: 

“But where the proposed trackage extends into 
territorv not theretofore served bv the carrier, 
and particularly where it extends into territory 
already sei-ved by another can-ier, its purpose and 
elfect are, under the new policy of ('ongress, of 
national concern. For invasion through new con¬ 
struction of territory adequately served by another 
carrier, like the establishment of excessively low 
rates in order to secure traffic enjoyed by another, 
mav be inimical to the national interest.” 

Accordingly, the Interstate Commerce Commission 
denied the application of the Aroostook Valley Rail¬ 
road for an extension. It found that the competition 
with the Bangor line was not justified, saying: 

“Our analysis of the evidence indicates that the 
loss to the Bangor would probably be materially 




less than claimed by it, yet it would be of such a 
siibslautial aiuouiit that it would seriously affect 
the Bauj;:or's ineorne and credit, tliereby jeopardiz- 
iii.i*: its abillly to make additions and betterments 
and to maintain the character of its service 
thi-ounhout its ^vstem. It has not been shown that 
this divei’sion is justified.” {Proixiscd Construc- 
liox of h'jj!cHs'iuu lit) Aroostook ValUoj Rodroad, 
lOo 1. (Ud, (;4«‘) 

And in denyini; the application of the Sacramento 
Xorthern Kail way ('omjiany for an e.xtension the same 
jirinciple was applied. The (’onunission stated: 

“The proposed extension would neitlier open up 
new tei rltory nor develo]) any considerable amount 
of new business. Its ti'allic would be diverted 
lar,^:ely from the Southeim Ihicific’s Walnut Grove 
branch which pivsent service cai)acity is ecjual to 
much more than the maximum amount of business 
now h:nidied by it. ’ * * To permit the construc¬ 
tion of another line of railroad to tap the terri- 
toi-y in (luestion, at a cost of about $73r),()00, when 
>ucli railroad would be dependeiit for its support 
almost wholly upon business diverted from the 
Walnut Grove branch now oi)erated at a loss, 
would, wt‘ believe, result in economic waste.” 
{Proposed ('oustmet'ton Hjf S(icratnenfo Northent 
RaUwaij Company, 175 I. C. C. 341, 349.) 

See also Proposed Const met ion l>y (hand Ra})ids and, 
Indiana Railicay Company, 145 I. C. (’. 504; Const ruc¬ 
tion of Extension t)y Minnesota ITcN/c/ a Railway Com¬ 
pany, 111 1. C. C. 377. 
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IV. 

The Commission’s Finding That There is a Need for 
the Proposed Service is Arbitrary and Capricious 
and not Supported by the Evidence. 

Tile good service area of the proposed station will 
lie approximately the same as the area which the appel¬ 
lant’s station will serve—35 miles for one, 3214 miles 
for the other. The number of people who will receive 
service within the .5 millivolt per meter contour is 
apfiroximately the same for each station—136,320 for 
the Telegraph Herald station and 154,000 for appel¬ 
lant’s station. (R. 447, 490.) In addition to the ser¬ 
vice rendered by station WKBB, the Dubuque area 
receives primary daytime service in the order of 14 
millivolt or better from stations WMT, (’edar Rapids, 
Iowa, WHX and WMAQ, (Miicago, Illinois, and WHO, 
Des Moines, Iowa. (R. 448) Station WMT renders 
satisfactory service throughout the entire residential 
area of Dubinpie. (R. 4.39) Also, stations WON, 
WMAQ, WENR, WBBM, Chicago, Illinois, WMT, 
(’edar Rapids, Iowa, AVHO, Des Moines, Iowa, WSUI, 
Sioux City, Iowa, WTMJ, Milwaukee, Wisconsin, 
WIBA, Madison, Wisconsin, and WOI, the Iowa State 
(’ollege Station at Ames, Iowa, all render a signal 
which jtrovides satisfactory service in portions of 
rural areas in the Dubuque community (R. 69, 4.39). 
The outstanding service l endered by many of these sta¬ 
tions of particular interest to rural listeners is a mat¬ 
ter of common knowledge. The examiner found that 
the I’elegra})!! Herald does not “propose to render any 
new, novel or different service from that already being 
received in that area,’’ and the evidence does not war- 
i-ant any different conclusion. Ilie evidence shows and 
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the examiner found that more than 50 per cent of the 
persons testifyine; at the deposition proceedinj^ on be¬ 
half of the Tele 2 :raph Herald have made use of facili¬ 
ties of station WKBB. Thirteen of the persons j^ivini? 
de])ositioiis have appeared from time to time on pro¬ 
grams broadcast bv station WKBB. Six of the re- 
mainine: twelve deponents testified that or«i:anizations 
with which they were connected have used this sta¬ 
tion’s facilities. A comparison of the i)ro.e:ram plans 
of the Telei^raph Herald station with the actual service 
record of station WKBB shows that the service pro- 
])osed by the Telegraph Herald will duplicate the ser¬ 
vice now available from station WKBB {cf. R. 199-205 
and 453-458 with 56-60 and 418-428). 

Moreover, the record indicates that there is no de¬ 
mand for time on the part of advertisers or civic or 
church organizations which station WKBB has not 
been able to fulfill. (R. 187, 210) The Commission 
offered no criticism of station WKBB’s programs in 
any respect and specifically found that “The programs 
otTered the listening public by station WKBB are of 
high standard, well balanced and meritorious.” (R. 
504) 

V. 

The Commission Erred in Considering the Supple¬ 
mental Report Submitted by the Examining De¬ 
partment and the Reports of the Engineering and 
Legal Departments. 

Three days after the release of the Commission’s 
Statement of Facts and Grounds for Decision the ap¬ 
pellant filed a Notice and Demand that it be served 
with copies of a supplemental report submitted by the 
examiner to the Commission and also copies of reports 
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submitted by the Enji’ineering and Legal Departments. 
This motion was denied on August 18,1937. After the 
transcript of the record was filed by the Commission 
witli this court the appellant filed a suggestion of dim¬ 
inution of the record requesting that the Commission 
certify these three re])orts to this court. On May 6, 
1938, the motion was denied. 

Under the Commission’s rules of Practice and J'ro- 
cedure, only the trial examiner is permitted to make a 
report and recommendation upon the facts. Such re¬ 
ports are required to be served upon the jjarties (Rule 
106.27). There is no justification for the submission 
of a second confidential report. 

The Law Department, as a party to the hearing, has 
an op])ortunity under said rules to file exceptions to 
an examiner’s report and to file a brief. These, too, 
are required to be served upon the parties (Rules 
106.28, 106.29). 

The Engineering Department in all ciises presents 
testimony in the hearing. There is no provision nor 
occasion for such witness who has testified to the facts 
to file a confidential report. 

The procedure whereby the Commission decides 
cases upon the basis of confidential reports, and with¬ 
out first making determinations of fact from the evi¬ 
dence is contrary to due process of law and the funda¬ 
mental i-equirements of a fair hearing. 

F. 

CONCLUSION. 

Parties before the Federal Communications Com¬ 
mission have the right to expect that the ordinary prin¬ 
ciples of fair play underlying the theory of due process 
will be strictly adhered to. It is not in accordance with 
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the fundamental principles of justice and equity to 
issue an order substantially affectiiii? a party’s right 
without releasing simultaiieouslv therewith the rea- 
sons for the decision. Xor is it i)roper to receiv’e confi¬ 
dential reports with reference to the hearing if such 
rei)orts offer conclusions or opinions concerning the 
interpi-etation of evidence. When the reasons for the 
decision are published, they should sui)i)ort the order. 
Furthei-, the reasons for the decision should find sus¬ 
tenance in the evidence. In the instant case the order 
granting the a])plication of the Telegraph Herald is 
invalid because the basic findings do not uphold the 
conclusions or inferences that there is commercial sup- 
]jort for the proposed station, that the ability of appel¬ 
lant to continue to serve the public interest is not seri¬ 
ously endangered, and that there is a compelling need 
for the additional service. If such findings had been 
made, they would not have been suj)i)orted by sub¬ 
stantial evidence. 

Respectfully submitted, 

Sanders Brothers Radio St.viton, 

By 

Louis G. Caldwell, 

Reed T. Rollo, 

Percy H. Russell, Jr., 

Its Attorneys. 


September 1, 1938. 
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In the United States Court of Appeals 
for the District of Columbia 


No. 7087— Special Calendab 
Sanders Brothers Radio Station, a Corporation, 

APPELLANT 

V. 

Federal Communications Commission ; Telegraph 
Herald, a Corporation, Intervener 


BRIEF OF THE FEDERAL COMMUNICATIONS COMMISSION 


L STATEMENT 

A. THE PROCEEDINGS 

This is an appeal by Sanders Brothers Radio 
Station, the licensee of Station WKBB, East Du¬ 
buque, Illinois, under Section 402 (b) of the Com¬ 
munications Act of 1934 (48 Stat. 1093), from a 
decision of the Federal Communications Commis¬ 
sion, granting an application of the Telegraph Her¬ 
ald for a construction permit to erect a new broad¬ 
cast station at Dubuque, lowa.^ 

^ Hereinafter, for convenience, the Federal Communica¬ 
tions Commission will be referred to as “Commission” and 
its Broadcast Division as simply “Broadcast Division,” the 
Communications Act of 1934 as “the Act,” Sanders Brothers 
Radio Station (WKBB) as “Appellant,” and Telegraph 
Herald as “Intervener.” 


( 1 ) 
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On January 20, 1936, the Commission received 
an application from the Telegraph Herald request¬ 
ing a construction permit to erect and operate a 
broadcast station at Dubuque, Iowa, on the fre¬ 
quency 1340 kilocycles, with a power output of 500 
watts, to operate during daytime hours only (R. 
8-23). 

The Broadcast Division was unable to determine 
from an examination of this application that the 
granting thereof would serve public interest, con¬ 
venience, and necessity and, accordingly, pursuant 
to Section 309 (a) of the Act (48 Stat. 1085), desig¬ 
nated said application for hearing (R. 23-24). 
Thereafter, notice of the time and place of hear¬ 
ing and the issues to be determined was given the 
applicant (Intervener herein) and all other inter¬ 
ested parties, including Appellant (R. 24-26). 

On August 18, 1936, the Commission received a 
Petition from Appellant to intervene in the above 
proceeding (R. 27-29), in which it alleged as a 
basis for said intervention that it had a substantial 
interest in the subject matter of the hearing (R. 
27-28) partly on the ground that it is the existing 
licensee of Radio Station WKBB, East Dubuque, 
Illinois, and derives its revenue principally from 
the City of Dubuque, Iowa; that there is insuffi¬ 
cient advertising revenues available in Dubuque, 
Iowa, to support an additional broadcast station; 
and that the grant of Intervener’s application 
would seriously impair the type of service now be¬ 
ing rendered by its Station WKBB (R. 27-28). 
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At the time the Telegraph Herald application 
was designated for hearing, Appellant had pending 
before the Broadcast Division an application (B4- 
P-1147) for a construction permit to move the 
transmitter and principal studios of its broadcast 
station WKBB (then operating at East Dubuque, 
Illinois) to Dubuque, Iowa, and, in addition, to 
install a new antenna and ground system in connec¬ 
tion with this station (R. 30-38). 

Thereafter, on September 14,1936 (R. 39-40), a 
hearing was regularly held in a consolidated pro¬ 
ceeding (R. 41) on both of the above applications, 
before an examiner appointed by the Commission, 
at which time and place both applicants appeared 
and offered evidence in support of their respective 
applications (R. 40-236). 

On October 31,1936 (R. 485), the Examiner sub¬ 
mitted his report (1-310) (R. 462-485), in which 
he recommended that the application for construc¬ 
tion pei-mit filed by Intervener be denied and that 
the application of the Appellant be granted. 

Exceptions to the Examiner’s Report were filed 
by Intervener (R. 486-489), and oral argument was 
requested both by Intervener and Appellant (R. 
488-489). On February 11, 1937, oral argument 
was heard before the Broadcast Division. 

Thereafter, on July 2, 1937, the Broadcast Divi¬ 
sion entered its final order granting the applica¬ 
tions of both Intervener and Appellant, effective 
July 27, 1937 (Minute #540—R. 492-493). On 
July 30, 1937, the Broadcast Division adopted its 
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Statement of Facts and Groimds for Decision (R. 
495-504). 

On July 26, 1937, the Appellant filed a petition 
requesting the Broadcast Division to extend the 
effective date of its decision for a period of twenty 
days (R. 505-506). This request was denied by 
the Commission en 'banc on August 18, 1937 (R. 
506). 

On July 30,1937, Appellant filed with the Broad¬ 
cast Divison a Notice and Demand to be served 
with certain confidential documents in the posses¬ 
sion of the Commission, namely, reports of the 
Examining, Law, and Engineering Departments of 
the Commission, which it was alleged were consid¬ 
ered by the Broadcast Division in reaching its de¬ 
cision (R. 507-509). This was refused on August 
18,1937 (R. 509). 

On August 11, 1937, Appellant filed a peti¬ 
tion requesting a rehearing before the Commission 
en banc on the application of Intervener for con¬ 
struction permit (R. 510-531). On August 30, 
1937, Intervener filed Opposition to the Petition for 
Rehearing (R. 531-551). On September 9, 1937, 
Appellant filed a Reply to the Opposition of its 
Petition for Rehearing (R. 552-569). 

Thereafter, on December 8, 1937, the Commis¬ 
sion en banc denied Appellant’s petition for re¬ 
hearing (R. 569). This appeal followed. 

On March 17, 1938, the Telegraph Herald filed 
its Notice of Intention to Intervene and Statement 
of Interest (R. 4r-5). 
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On January 26, 1938, Appellant filed with this 
Court a Suggestion for Diminution of Record, re¬ 
questing that the Commission be required to send 
to this Court, as a part of the record, certain re¬ 
ports of the Examining, Engineering, and Legal 
Departments of the Commission. This request 
was denied by this Court on May 6, 1938. 

H. THE ISSUES 

We do not agree with Appellant’s statement of 
the questions presented by this appeal. In our 
view, they are: 

1. Has Appellant an appealable interest ? 

2. Has the Commission made adequate 
basic findings to support its ultimate finding 
that the granting of the application of the 
Telegraph Herald for a new station in Du¬ 
buque, Iowa, will serve public interest, con¬ 
venience, and necessity? 

3. Are the findings made by the Commis¬ 
sion supported by substantial evidence ? 

4. Are there any procedural irregularities 
which substantially affect the validity of the 
Commission’s decision? 

We contend, and shall show, that appellant has no 
appealable interest in the decision of the Commis¬ 
sion granting the application of the Telegraph 
Herald for a new station in Dubuque, Iowa; that 
the Commission has made adequate basic findings 
in support of its ultimate finding that the grant of 
the Telegraph Herald application for a construc¬ 
tion permit to erect a new radio station in Du- 

97798—38-2 
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buque, Iowa, will serve public interest, convenience, 
and necessity; that these findings are supported by 
substantial evidence; and that there are no pro¬ 
cedural irregularities which substantially affect 
the validity of the Commission’s decision. 

m. ARGUMENT 

A. APPELLANT HAS NO APPEALABLE INTEREST 

Section 402 (b) of the Act (48 Stat. 1093) pro¬ 
vides that appeals may be taken from decisions of 
the Commission (1) by any person whose applica¬ 
tion is refused, and (2) by any other person ag¬ 
grieved, or whose interests are adversely affected 
by any such decision. 

Whether or not this Court may entertain this 
appeal depends, therefore, on whether or not Ap¬ 
pellant has an appealable interest under the terms 
of this statute. The right of appeal being statu¬ 
tory, the court cannot dispense with its express 
provisions even to the extent of doing equity. Uni¬ 
versal Service Wireless, Inc., v. Federal Radio 
Commission, 59 App. D. C. 319, 41 F. (2d) 113 
(1930) and cases cited; Pole v. Federal Radio 
Commission, 62 App. D. C. 303, 67 F. (2d) 509 
(1933), cer den. 290 U. S. 680 (1933). 

Appellant’s application for increased facilities 
having been granted, it is without right to appeal 
under Section 402 (b) (1). If it has any right of 
appeal, then, it must be under Section 402 (b) (2) 
as a person who has been “aggrieved or whose in¬ 
terests are adversely affected by any decision of 
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the Commission granting or refusing any such 
application.” 

No question of electrical interference is raised 
by this appeal, and it is clear that none arises, 
because the frequencies involved are sufficiently 
separated so that simultaneous operation is possi¬ 
ble without electrical interference. 

Appellant attempts to bring itself within the 
terms of Section 402 (b) (2) of the Act by its claim 
that the grant of the Telegraph Herald application 
for a new station in Dubuque, Iowa, will result in 
financial and economic injury to it which will en¬ 
danger its ability to present programs in the public 
interest, thereby aggrieving and adversely affect¬ 
ing its interests. 

Under a similar claim in its Petition to Inter¬ 
vene in the proceeding before the Commission 
upon said application of the Telegraph Herald 
(R. 27-29), Appellant was permitted to intervene 
(R. 29), and it participated fully in the hearing 
had upon said application and had every opportu¬ 
nity to show, if it could, that its claims were sup¬ 
ported by substantial evidence. Notwithstanding 
this opportunity. Appellant failed to furnish evi¬ 
dence to establish its contention. 

1. Differences in Character and Classification of Appellant’s Station 
and Intervener’s Proposed Station Refute Appellant’s Claim That 
Operation of Intervener’s Proposed Station in Dubuque, Iowa, Will 
Result in Financial Injury to It, Which Will Endanger Its Ability 
to Present Programs in the Public Interest 

The differences in character and classification of 
the broadcast services proposed, respectively, by 
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Appellant and Intervener are clearly shown in the 
table below: 


Properties and Charac¬ 
teristics 

Appellant’s Proposed 
Station (WKBB) 

Intervener’s Proposed Station 

1. Frequency.....__ 

1,500 kc flocal) . 

1,340 kc (regional).'* 

Daytime only. 

2. Time of operation_ 

Unlimited. 

3. Power. 

100 w daytime, 250 w L. S_ 

500 w. 

4. Type of Station. 

New equipment resulting in 
increased coverage. 

Now. 

5. Rates.. 

Specific rates shown......... 

No rates determined. 

6. Program service_ 

Network connections. 

Local program service (including 
certain types of programs not 
broadcast over Station WKBB 
and nut available from any sta¬ 
tion in the Dubuque area). 


The differences between regional and local chan¬ 
nel classifications are further illustrated by fhe 
following paragraphs quoted from page 32 of the 
Fifth Annual Report to Congress of the Federal 
Radio Commission (for the fiscal year 1931) : 

The service area of a regional station is 
empirically defined as that area receiving a 
field intensity of 1 millivolt per meter or 
more. In making up the separation tables, 
service tables, and in all reference to such 
stations, this is considered the service area 
of such stations, and they are not given pro¬ 
tection and are not expected to give regular 

i>—lb The Commission has defined Ihe classifications of rCRionol and local broadcast sta¬ 
tions in its Rules 120 and 121 as follows: 

1 , The fdllowini; frc'iuencies are desiimated as local frequencies and allocated for use 
by local stations, which are to operate simultaneously, unless otherwise restricted, with a 
power of 100 watts during nichttime and not to exceed 2fi0 watts during daytime: 

1300, 1210,1310,1370,1420, and 1500 kilocycles." 

"120. The followinK frequencies arc desiimated as reifional frequencies and are allo¬ 
cated for use by reRional stations, which arc permitted to operate simultaneously unless 
otherwise restricted: 

550, 500, 570, 580, 500, 600, 610, 620, 630, 780, 880, 800, 900, 920, 930, 940. 950, 1010, 
1120, 1220, 1230, 1240, 1250, 1260, 1270, 1280. 1200, 1300, 1320. 1330, 1340, 1350, 1360, 
1380. 1390, 1400. 1410, 1430, 1440. and 1450 kilocycles. 

The operating power of such a station .shall not be less than 250 watts, nor during night¬ 
time greater than 1,000 watts, nor during daytime greater than 5,000 watts." 
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service to the area outside this limit. The 
purpose of the regional stations is to serve 
a center of population and a small surround¬ 
ing area or region. 

The service area of a local station, which 
is assigned power not exceeding 100 watts at 
night, is empirically defined as that area re¬ 
ceiving a field intensity of 2 millivolts per 
meter or more. Local stations are assigned 
to serve local centers of population and, as 
the field intensity necessary for good service 
in populous residential districts is 2 milli¬ 
volts per meter, this is the extent to which 
the separation tables provide for this class 
of stations. [Italics supplied.] 

As a matter of fact the testimony in this record 
does not sustain Appellant’s contention that the 
service areas of the two stations will be practically 
the same, but, on the contrary, shows that that of 
Intervener ■will be larger. The Commission found 
that Station WKBB, operating as proposed, will 
render good rural service for a distance of about 
321/2 miles from its transmitter (R. 503), whereas 
the new station of the Telegraph Herald will ren¬ 
der such service over a distance of approximately 
35 miles (R. 499). This finding is fully supported 
by the record (R. 131, 439), and, so far as Appel¬ 
lant’s contention is concerned, it is at odds with the 
testimony of its own engineering witness, whose 
opinion is that, based upon certain conductivity 
values which were assumed by him, the Telegraph 
Herald would have a radius of between 6 and 7 
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miles greater than the one expected for Station 
WKBB (R. 137-138). 

It can hardly be said that a difference of 2^ 
miles radius in rural coverage is not material, espe¬ 
cially when considered in the light of differences in 
the proposals of the two applicants with respect to 
program service, as hereinafter discussed. 

The Appellant proposes to continue operating 
imlimited time, which includes nighttime hours, 
whereas the Intervener plans to operate only dur¬ 
ing the day. It is a matter of common knowledge 
that evening hours of operation are generally recog¬ 
nized as the most desirable from the standpoint of 
commercial advertising. This fact is clearly dem¬ 
onstrated by the Appellant’s own advertising rate 
card, which shows that charges for time during 
evening hours are materially higher than for time 
sold during the day (R. 461-462). Obviously these 
parties cannot compete during such hours. 

As shown above, the Appellant introduced in evi¬ 
dence a card showing the scale of rates charged for 
advertising time (R. 216; 461^62). Presumably, 
the same rates will be continued under the new as¬ 
signment, as there is no evidence in this record to 
the contrary. On the other hand, it was stated on 
behalf of the Intervener that, as of the date of the 
hearing, no advertising rates had yet been deter¬ 
mined (R. 82). The rates of the station pro¬ 
posed by the Intervener may be, therefore, higher 
than those of Station WKBB. Should the differ¬ 
ence in rates prove to be material (as may be rea- 
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sonably assumed in view of the difference in 
classification of the services proposed), the two sta¬ 
tions would inevitably, to some extent at least, 
receive the patronage of different classes of 
advertisers. 

There are material differences in the program 
services proposed by the respective applicants. 
Station WKBB is affiliated with the B C” 
(Affiliated Broadcasting Company) network, and 
devotes 57% of its broadcast time to chain pro¬ 
grams (R. 195, 452), whereas, the Intervener’s 
station will devote its entire time to local programs 
(R. 419-428). The Intervener cannot, therefore, 
be deemed a competitor for sponsored network pro¬ 
grams, which are generally considered an impor¬ 
tant source of revenue. Moreover, due to this net¬ 
work afiiliation, a substantial portion of the broad¬ 
casting time allotted to WKBB will not be avail¬ 
able for the use of local advertising. 

In addition, the station proposed by the Inter¬ 
vener will broadcast a number of features which 
are distinctive in character and constitute a depar¬ 
ture from those now available in the Dubuque area 
(R. 57-58, 419-428). Consistent with its request 
for regional facilities, the Intervener has planned 
a program service especially designed to serve the 
agricultural and educational needs of the sur¬ 
rounding rural area (R. 56, 419-428, 499-500), 
some of which are far more comprehensive in scope 
than programs of the same general character now 
broadcast by Station WKBB. For example, agri- 
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cultural and educational programs of the former 
will be presented by the agricultural agents and 
county school superintendents of each of the six 
counties proposed to be served and will be rotated 
on a six days a week basis between said counties, 
each county agricultural agent and school super¬ 
intendent giving a program of especial interest for 
their respective counties at a suitable hour once a 
week' (R. 58). This subject was fully covered by 
the Commission in its decision (R. 500). (The 
need for this service is discussed below.) Station 
WKBB only devotes a total of between 1.3% and 
1.5% of its allotted time to farm programs (R. 
453, 458), and the record indicates that the ma¬ 
jority of these are too general in character to be of 
especial interest to the agi’icultural sections of the 
Dubuque area (R. 69, 277). Moreover, no addi¬ 
tional or different types of agricultural programs 
are contemplated by Appellant for broadcast over 
Station WKBB on its proposed assignment (R, 
182). On the other hand, the Intervener proposes 
to devote a total of 10% hours to agricultural pro¬ 
grams weekly out of a total of approximately 66 
broadcast hours (R. 56). No stock market reports 
whatsoever are broadcast by Station WKBB and 
none are contemplated (R. 182), whereas the Inter¬ 
vener proposes to broadcast such reports daily (R. 
419-428). In view of the marked differences in 
the respective program services proposed, the two 
stations would not be likely to appeal to the same 
class of advertisers. 
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The Appellant cites a number of decisions of the 
Interstate Commerce Commission in which that 
body refused to issue certificates of public conven¬ 
ience and necessity authorizing railroads to extend 
their lines in given areas on the ground that such 
extension would result in duplication of service and 
in destructive competition with existing facilities. 
(See pages 32-34 of Appellant’s brief.) The cases 
cited are correct for the principles stated, but none 
is applicable to the case at bar, as here there is no 
material duplication of service or competition, but, 
on the contrary, two distinctive services are offered 
which are for the most part not substantially com¬ 
petitive in character. Moreover, these cases cited 
are not applicable for the reason that railroads are 
common carriers and public utilities subject to 
regulation of rates by the Interstate Commerce 
Commission, whereas broadcast stations are ex¬ 
pressly deemed not to be common carriers (Section 
3 (h) of the Communications Act of 1934 (48 Stat. 
1065)) and are only considered public utilities in 
a limited sense. A broadcast station licensee has 
unregulated discretion to determine the rates neces¬ 
sary to insure the profitable operation of his station 
in the area served. These distinctions were clearly 
recognized by this court in the case of Pulitzer 
Publishing Company v. Federal Communications 
Commission, — App. D. C. —, 94 F. (2d) 249, 251: 

But we have never said that a radio broad¬ 
casting station is a public utility in the sense 
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in luliich a railroad is a p^thlic utility. Gen¬ 
erally speaking, that term comprehends any 
facility employed in rendering quasi-public 
service, such as waterworks, gas works, rail¬ 
roads, telephones, telegraphs, etc. The use 
and enjoyment of such facilities the public 
has the legal right to demand; but its right 
to the use and enjoyment of the facilities of 
a privately owned radio station is of a much 
more limited character. We have said also 
that the regulatory provisions of the Act are 
a reasonable exercise by Congress of its pow¬ 
ers and that one who applies for and obtains 
a license receives it subject to the right of the 
government in the public interest to tvith- 
dratv it withotit compensation. Trinity 
Methodist Church South v. Federal Radio 
Commission, 61 App. D. C. 311; 62 F. (2d) 
850. But the power of Congress has not yet 
been extended to the point of fixing and 
regulating the rates to be charged by the 
licensee or the establishment of rules requir¬ 
ing it to serve alike the entire public in the 
use of its facilities. Nor has Congress 
assumed the right to limit the profits on 
the basis of its investment or otherwise. 
The licensee of a radio station chooses its 
oxen advertisers and its own progi*am, and, 
generally speaking, the oxily requirement for 
the renewal of its license is that it has not 
failed to function and will not fail to fimc- 
tion in the public interest. 

As long as this continues to be the policy 
of Congress, the term—^public convenience. 
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interest or necessity—should not be given 
such a broad meaning as is applied to it 
elsewhere in public utility legislation. * * * 

The Appellant cites (Brief, pages 30, 31) a num¬ 
ber of decisions of this Commission in which appli- 
c a ' t j @) were granted authority to move their sta¬ 
tions partly because of lack of commercial support 
in the old locations. 

These decisions can have no application here for 
two reasons: In the first place, in the cases cited 
by Appellant, those applicants moved to new 
areas; whereas in the case at bar Appellant al¬ 
ready serves Dubuque, Iowa, and has had a studio 
there for some time, and the move of its trans¬ 
mitter from East Dubuque, Illinois, to Dubuque, 
Iowa, a distance of three miles (R. 30), is not in 
fact a change of service area. In the second place, 
in those cases cited by Appellant, the Commission 
found in each case that there vras not sufficient com¬ 
mercial support at the place from which said sta¬ 
tion sought removal to warrant the continued oper¬ 
ation of the station. Such is not the case here. 

As a matter of fact, the record in this case affirm¬ 
atively discloses that appellant’s application to 
move was made, not because it was losing money, 
but, to use its own language: 

Authority is requested in this application 
to move Station WKBB from its present 
site at East Dubuque, Illinois, to a more effi¬ 
cient site just across the state line in Julien 
Township, Iowa, and to install improved 
antenna and ground system, thus enabling 
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the station to increase its present coverage 
and to improve its signal in the most popu¬ 
lous section of its service area, namely, 
Dubuque, Iowa. 

At the proposed new location the station 
will not only serve all of the area served by 
it at its present location, but will render a 
stronger signal in that area and extend its 
service to a large number of listeners in the 
territory surrounding Dubuque who are un¬ 
able to receive the station at the present time. 
(Answer to question No. 28a in Appellant’s 
application for construction permit, R. 37 
and 38). 

Appellant adverts to the fact that out of a total of 
60-odd advertisers contacted by a representative of 
the Intervener, and who indicated a willingness to 
support the broadcast station proposed by the latter 
(R. 53), the record shows that 33 have in the past 
broadcast over Station AVKBB and that 18 patron¬ 
ized that station during the year 1936 (R. 213). 

It is a matter of common knowledge that business 
establishments frequently patronize concurrently 
more than one broadcasting station located in the 
same community, especially where (as here shown) 
these stations offer services which are distinctive 
in character. As there is no affirmative evidence 
in the record that the station proposed by Inter¬ 
vener will actually divert advertising from Station 
WKBB, the above testimony does not warrant any 
assumption that the latter will suffer material com¬ 
petition. Evidence of this character is too vague 
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and conjectural to have any probative value for 
such purpose. WGN, Inc. v. Federal Radio Com¬ 
mission, 62 App. D. C. 385, 386; 68 F. (2d) 432. 

2. The Inability of Appellant to Operate at a Profit Is Not Conclusive 

of Lack of Economic Support for a Second Broadcast Station 

As already shown, Appellant was permitted to 
intervene in tlie hearing substantially on the allega¬ 
tion that its business would be adversely affected 
through the operation of a broadcast station of the 
type proposed by Intervener. The burden was, 
therefore, upon the Appellant to establish this fact 
through competent evidence. 

The only evidence in the record, however, to sup¬ 
port this allegation, is the bare showing that prior 
to the hearing Station WKBB operated at a loss. 
Appellant stated in one of its own pleadings that 
“the inability of Station WKBB to operate at a 
profit is * * * the only evidence in the record 

as to the expected commercial support for radio 
advertising in Dubuque.” (See Petition for Re¬ 
hearing of Sanders Brothers Radio Station, R. 
517.) 

We emphatically assert at the outset that such 
evidence is too incomplete and fragmentary to con¬ 
stitute any substantial basis for the assumption that 
an additional broadcast station serving this area of 
the type proposed (which, as we have shown, is not 
materially competitive in character) will result in 
economic injury to Appellant’s station. 

It is a matter of common knowledge that the suc¬ 
cess or failure of a broadcast business as a commer- 
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eial enterprise is dependent upon a number of dif¬ 
ferent factors, such as, for example, efficiency and 
economy in the management and operation of the 
station; emplo 3 anent of salesmen especially quali¬ 
fied through experience and familiarity with the 
conditions peculiar to a given area to solicit busi¬ 
ness in that area; and enterprise on the part of the 
management and employees of the station in ex¬ 
hausting all potential sources of advertising, etc. 
No such evidence is shown in this record, although 
the Appellant actively participated in the hearing. 

In the case of WGN, Inc. v. Federal Radio Com¬ 
mission, 62 App. D. C. 385, 386; 68 F. (2d) 432, in 
affirming the decision of the Commission granting 
additional broadcast facilities to the City of Chi¬ 
cago, where the Appellant had intervened in the 
hearing on the theory that competition would result 
therefrom which would inflict a pecuniary loss upon 
the station of the latter, the court said: 

This complaint, however, is so vague, 
problematical, and conjectural as not to fur¬ 
nish a present substantial objection to the 
Commission's decision. 

Here, as in the WGN case, supra, the Appel¬ 
lant's theory is not supported by evidence or fact, 
and is just as vague, problematical, and conjec¬ 
tural. The principle expressed in the WGN case 
was later affiimed by this court in the case of Mag¬ 
nolia Petroleum Company et al. v. Federal Com¬ 
munications Commission, 64 App. D. C. 189, 76 F. 
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(2d) 439. These decisions have never “been over¬ 
ruled by this court. 

In support of its contention that the Commis¬ 
sion should have made findings concerning the ad¬ 
verse effects which the operation of the station pro¬ 
posed by the Intervener would have upon the 
finances of Station WKBB, certain statements are 
quoted from the opinion of this court in the case 
of Great Western Broadcasting Association, Inc., 
V. Federal Communications Commission, — App. 
D. C. —, 94 F. (2d) 244, 248, among which the 
court said: 

In any case ivhere it is shown that the 
effect of granting a new license will be to 
defeat the abilitv of the holder of the old 
license to carry on in the public mterest the 
application should be denied unless there are 
overweening reasons of a public nature for 
granting it. And it is obviously a stronger 
case where neither licensee will be financially 
able to render adequate servicfe. [Italics 
supplied.] 

The question of economic injury was not raised 
in the appeal in the above case, and the opinion 
was, therefore, obiter dictum. It is apparent, how¬ 
ever, from the language quoted, that the court rec¬ 
ognized that considerations of public interest are 
paramount to those of private interests, even in 
some instances where pecuniary losses may be sus¬ 
tained by virtue of competing services. This prin¬ 
ciple is so well established as not to warrant further 
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discussion. The onlv reasonable construction 
which can be placed upon the above statement is 
that there must be a ‘‘showing’’, or adequate com¬ 
petent evidence in the record, that the effect of the 
granting of a neiv license would, he to defeat the 
abilitjj of the holder of the old license to carry on 
in the public interest. As stated above, the only 
competent evidence appearing in this record which 
would lead even to an inference that such a result 
would follow the grant of the Intervener’s applica¬ 
tion is the hare showing that the Appellant’s stO'- 
tion had been losing money prior to the hearing. 
This, the Commission, in the proper exercise of its 
judicial discretion, declined to accept as sufficient 
to warrant a finding such as that urged by the Ap¬ 
pellant. Indeed, had such a finding been made 
upon the fragmentary and inconclusive evidence 
available, in the absence of other necessary findings 
of basic facts in support thereof, the Commission’s 
action might well have been deemed arbitrary and 
capricious. (See Heitmeyer v. Federal Communi¬ 
cations Commission, — App. D. C. —, 95 F. (2d) 
91; Missouri Broadcasting Corporation v. Federal 
Communications Commission, — App. D. C. —, 91 
F. (2d) 623; Saginaw Broadcasting Company v. 
Federal Communications Commission, — App. 
D. C. —, 96 F. (2d) 554.) The Courts have re¬ 
peatedly held that it is the function of an admin¬ 
istrative body, such as the Federal Coimnunications 
Commission, to pass upon the weight and suffi- 
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ciency of the evidence presented in cases before it 
for disposition {Federal Radio Commission v. Nel¬ 
son Bros. Bond dc Mortgage Company, 289 U. S. 
266, 276, 277; 77 L. Ed. 1166; Mackay Radio and 
Telegraph Co. v. Federal Communications Com¬ 
mission, — App. D. C. —, 97 F. (2d) 641.) 

As there was insufficient evidence in this record 
that the Appellant’s station would be adversely af¬ 
fected at all, much less to a point where its effi¬ 
ciency would be so impaired as to affect its service 
to the public through the operation of a station of 
the character proposed by Intervener, the latter 
was not required to show ‘‘overweening” or extra¬ 
ordinary reasons of a public nature such as, for 
example, unusual or compelling public need for 
the service of its proposed station, but only to make 
such a reasonable and equitable showing to warrant 
this grant as is ordinarily required in fact and in 
law in the numerous decisions in which such grants 
have been heretofore made. We propose to show 
that such considerations were present in this case. 

Should the 'language of this court, quoted from 
its opinion in the case of Great Western Broad¬ 
casting Association, Inc. v. Federal Communica¬ 
tions Commission, supra, be susceptible of the in¬ 
terpretation urged by the Appellant, it would lead 
to disastrous consequences, and would drastically 
impair the function of this Commission in safe¬ 
guarding the public interest, which, as recognized 
in that decision, is paramount. For applications, 

97798—38- i 








ill every respect meritorious (as shown here), and 
designed to serve a definite and substantial public 
need for broadcast facilities of the type proposed 
in a given area, could be in every case defeated by a 
mere showing on the part of an intervener, or other 
party of record operating an existing broadcasting 
station in the same area, that the latter had 'lost 
money in the operation of its business, no matter 
how inefficiently or wastefully said business might 
have been conducted or managed. Such a result 
would be a travesty on broadcast regulation and 
would be entirely repugnant to the fundamental 
intent of Congress in creating the Communications 
Act of 1934, and would result in placing private 
interests above the public interest. (See Sectivon 1 
of the Act, 48 Stat. 1064, as amended 50 Stat. 189.) ‘ 
In fact, there is no express or implied provision 
in the Communications Act of 1934 which requires 

“For the puipose of regulating interstate and foreign 
commerce in communication by wire and radio so as to make 
available, so far as possible, to all the people of the United 
States a rapid, efficient, Xation-wide, and world-wide wire 
and radio communication service with adequate facilities at 
reasonable charges, for the purpose of the national defense, 
for the purpose of promoting safety of life and property 
through the use of wire and radio communication, and for 
the purpose of securing a more effective execution of this 
policy by centralizing authority heretofore granted by law 
to several agencies and by granting additional authority 
with respect to interstate and foreign commerce in wire and 
radio communication, there is hereby created a Commission 
to be known as the ‘Federal Communications Commission,’ 
which shall be constituted as hereinafter provided and which 
shall execute and enforce the provisions of this Act.” 
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or authorizes this Commission to assume jurisdic¬ 
tion over the economic aspects of radio broadcast¬ 
ing when public interest is not affected. (See Sec¬ 
tion 319 of the Act, 48 Stat. 1089.) ** On the con- 

" 8ej^l9 of the act (48 Stat. 1080) ; 

“(a) Xo license shall be issued under the authority of this 
Act for the operation of anj’’ station, the construction of 
^vhich is begun or is continued after this Act takes effect, 
unless a i;erniit for its construction has been granted by the 
Commission upon written application therefor. The Com¬ 
mission may grant such permit if public convenience, in¬ 
terest, or necessity will be served by the construction of the 
station. This application shall set forth such facts as the 
Commission by regulation may prescribe as to the citizen¬ 
ship, character, and the financial, technical, and other ability 
of the applicant to construct and operate the station, the 
ownership and location of the proposed station and of the 
station or stations with which it is proposed to communi¬ 
cate, the frequencies desired to be used, the hours of the 
day or other periods of time during which it is proposed to 
operate the station, the purpose for which the station is to be 
used, the type of transmitting apparatus to be used, the 
power to be used, the date upon which the station is ex¬ 
pected to be com[)leted and in operation, and such other in¬ 
formation as the Commission may require. Such application 
shall be signed by the applicant under oath or affirmation. 

“(b) Such permit for construction shall show specifically 
the earliest and latest dates between which the actual op¬ 
eration of such station is expected to begin, and shall pro¬ 
vide that said permit will be automatically forfeited if the 
station is not ready for operation within the time sjiecified 
or within such further time as the Commission may allow, 
unless prevented by causes not under the control of the 
grantee. The rights under any such permit shall not be 
assigned or otherwise transferred to any person without the 
approval of the Commission. A permit for construction 
shall not be required for Government stations, amateur sta¬ 
tions, or stations upon mobile vessels, railroad rolling stock, 
or aircraft. Upon the completion of any station for the 
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trary, the Act expressly provides that a broadcast 
station is not deemed a common carrier (see Sec¬ 
tion 3 (h) of the Act, 48 Stat. 1065) * and is not, 
therefore, subject to rate regulation and other 
types of economic regulation which the Commis¬ 
sion is authorized to exercise over wire and wire¬ 
less, telegraph and telephone companies. 

It is our contention that once an intervention has 
been granted upon the allegation that the Inter¬ 
vener will be adversely affected, the burden of 
proceeding^is upon the intervening party, and the 
latter is required, if it expects to be sustained, to 
submit adequate and competent evidence for the 
consideration of the Commission in support of its 
position. This burden was not met by the Appel¬ 
lant in this case. In the case of Red River Broad- 

construction or continued construction of which a permit 
has been granted, and upon it being made to appear to the 
Commission that all the terms, conditions, and obligations set 
forth in the application and permit have been fully met, and 
that no cause or circumstance arising or first coming to the 
knowledge of the Commission since the granting of the per¬ 
mit would, in the judgment of the Commission, make the 
operation of such station against the public interest, the 
Commission shall issue a license to the lawful holder of said 
permit for the operation of said station. Said license shall 
conform generally to the terms of said permit.” 

* Sec. 3 (h) of the Act (48 Stat. 1065): 

‘‘ “Common carrier’ or ‘carrier’ means any person engaged 
as a carrier for hire, an interstate or foreign communication 
by wire or radio or in interstate or foreign radio transmis¬ 
sion of energy, except where reference is made to common 
carriers not subject to this Act; but a person engaged in 
radio broadcasting shall not insofar as such person is so 
engaged, be deemed a common carrier.” 
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casting Company, Inc., v. Federal Communications 
Commission, — App. D. C., — 98 F. (2d) 282, de¬ 
cided May 2, 1938, this Court made the following 
observations: 

The right to administrative relief is a 
privilege afforded by law to persons who 
consider themselves interested or aggrieved. 
Unless the mterests of such a person are 
brought to the attention of the Commission 
through established procedural channels, it 
will be impossible for it to give them proper 
consideration. The Act and the rules of the 
Commission have made adequate provision 
The burden, therefore, is, and 
should be, upon an interested per- 
son to act affirmatively to protect himself. 
It is more reasonable to assume in this case 
a legislative intent that an interested person 
should be alert to protect his own interests 
than to assume that Congress intended the 
Commission to consider on its own motion 
the possible effect of its action in each case 
upon every person who might possibly be ad¬ 
versely affected thereby. [Italics supplied.] 

We are heartily in accord with the principles 
set forth above and are of the opinion that they 
are peculiarly applicable in the present case. In 
fact, the bald assertion that through no fault of 
its own the Appellant has been unable to establish 
its station upon a paying basis (p. 27 of appel¬ 
lant’s brief), constitutes an implied admission that 
something more was required of Appellant to show 
that it would be adversely affected through the op- 
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eration of the station proposed by the Intervener 
than the mere fact that Station WKBB had been 
losing money. It is significant that Appellant cites 
no evidence in support of this assertion, and none 
can be found in this record. 

If the reverse be held true, an intolerable burden 
would be imposed upon every applicant for broad¬ 
cast facilities in an area where competition might 
be expected with a station operated by an existing 
licensee should the latter oppose a grant of the 
application by participating in the hearing thereon. 
For, under such circumstances, to prove that the 
intervener would not be adversely affected, in order 
to offset a bare showing made by the latter that its 
business is losing money, the api^licant would have 
to establish such facts as, for example, inefficiency 
in management, the injudicious investment of as¬ 
sets, and other factors which might contribute to 
such loss, the evidence concerning which would be 
in the possession of the adverse party and would, 
therefore, be pi'actically impossible to obtain. Such 
a requirement would be contrary to reason and 
justice. 

In the absence, therefore, of any substantial evi¬ 
dence to support the claim of Appellant that the 
granting of the application of the Telegraph Herald 
would result in financial and economic injury to 
it, which will endanger its ability to present pro¬ 
grams in the public interest, it is clear that Appel¬ 
lant has no appealable interest, and its appeal 
should be dismissed. 
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B. THE COMMISSION HAS MADE ADEQUATE 
FINDINGS TO SUPPORT ITS ULTIMATE FIND¬ 
ING THAT THE GRANTING OF THE TELEGRAPH 
HERALD APPLICATION FOR A NEW STATION 
IN DUBUQUE, IOWA, WILL SERVE PUBLIC IN¬ 
TEREST, CONVENIENCE, AND NECESSITY, AND 
THESE FINDINGS ARE SUPPORTED BY SUB¬ 
STANTIAL EVIDENCE 

1. The Commission found there is a need for the service proposed by 
Intervener, and this finding is support^ by substantial evidence 

The basic findings supporting the Commission’s 
ultimate finding of need for the service proposed 
by Intervener’s station are as follows: 

Dubuque, Iowa, is situated in the north¬ 
eastern portion of the state upon the west 
bank of the Mississipi)i River. 

The States of Wisconsin and Illinois lie 
directly across the river. East Dubuque, the 
present location of Station WKBB, is di¬ 
rectly east across the Mississippi River from 
Dubuque. The applicants propose to serve 
not only the City of Dubuque but Jackson, 
Dubuque, Delaware, and Clayton Counties 
in the State of Iowa, Grant County, Wiscon¬ 
sin, and Jo Daviess County, Illinois. The 
population of the City of Dubuque, accord¬ 
ing to the 1930 census, is 41,679. 

The population of the counties comprising 
the area proposed to be served, accord¬ 
ing to the same census, follows: Dubuque 
County, Iowa, 61,214; Clayton County, 
Iowa, 24,559; Delaware County, Iowa, 
18,122; Jackson Coimty, Iowa, 18,481; Grant 
County, Wisconsin, 38,469; and Jo Daviess 
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County, Illinois, 20,235. The population is 
predominately rural and native white. 

There are 592 wholesale and retail outlets 
in the City of Dubuque. Among its indus¬ 
tries are meat packing, the manufacture of 
farm machinery, farm tools, and other com¬ 
modities. The retail trade for 1935 approxi¬ 
mated $17,122,800. The city has numerous 
primary and high schools, both public and 
parochial. Five colleges and universities are 
located in the area. In short, Dubuque is 
not only an important industrial city but it 
is the thriving and prosperous center of a 
highly developed farm area devoted to stock 
and poultry raising, growing grain, and 
dairying. Abundant program material is 
available, including orchestras, glee clubs, 
educational and scientific groups, many of 
whom have already expressed willingness to 
participate in the presentation of programs. 

Station WKBB is the only station which 
delivers a signal of 10 mv/m in the business 
section of Duhuqiie. This station, however, 
does not cover the entire rural area de¬ 
scribed above (R. 124). The record shows 
that there is need for broadcast facilities, 
centered in Dubuque, to serve the trade area 
of that city and the surrounding rural coun¬ 
try (R. 498). [Italics supplied.] 

***** 

It is also estimated that the [proposed 
Telegraph Herald] station will render good 
rural service with 500 microvolts per meter 
for a distance of thirty-five miles from the 
transmitter. The evidence further shows 
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that the station will lay down a signal of 10 
millivolts per meter at a distance of approxi¬ 
mately 71/2 miles and 2 millivolts per meter 
at 18 miles. The 0.25 millivolt per meter 
signal would extend to a distance of 48 miles. 
The following population would be served: 
within the 10 millivolt per meter contour, 
51,300; within the 2 millivolt per meter con¬ 
tour, 81,009; within the 0.5 millivolt per 
meter contour, 136,320; and within the 0.25 
millivolt ])er meter contour, 292,900. 

Th(' applicant [Telegrax^h Herald] (R. 
499) i^roposes to establish x')rograms of spe¬ 
cial interest to the rural sections, which 
would include the counties of Dubuque, Clay¬ 
ton, Delaware, and Jackson in the State of 
Iowa, Grant County, Wisconsin, and Jo 
Daviess County, Illinois. These programs 
will ))e prepared and x:>resented by the agri¬ 
cultural agents and county school superin¬ 
tendents of each of these counties. The pro¬ 
grams will be rotated on a six da vs a week 
basis between the six counties, each county 
agricultural agent and school superintendent 
giving a program for their resx)ective coun¬ 
ties at a suitalJe hour once a week. These 
programs will go on the air from the studio 
at Dubuque with the exception of sj^ecial 
occasions when remote control will ])e estab¬ 
lished l)y the applicant at various points 
where the x)rograms originate. These pro¬ 
grams are intended to deal with the general 
edr.cational problems ajDplicable to rural 
communities and to the agi-icultural sections 
of the area proposed to be served. 
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The proposed [Telegraph Herald] station 
would render a good rural service as far 
northwest as Elkader, which is the county 
seat of Clayton County, Iowa. Delaware 
County, which is partially within the area 
the applicant proposes to serve, lies directly 
west of Dubuque and the western line of this 
county is approximately fifty miles from 
Dubuque. The proposed station would ren¬ 
der a good rural service throughout the en¬ 
tire area of Jackson County, Iowa, which 
lies to the south of Dubuque, also in Jo 
Daviess County, Illinois, which is across the 
river and southeast of Dubuque. The sta¬ 
tion would also render good rural service in 
the greater portion of Grant County, Wis¬ 
consin, which lies across the Mississippi 
River and to the northeast of Dubuque. The 
service proposed is undoubtedly needed in 
the highly developed farming area described 
(R. 499-500). [Italics supidied.] 

As appears from the quotation above, the Com¬ 
mission made adequate and complete findings con¬ 
cerning the population, occupations, and industries, 
not only of the city of Dubuque, but also of the 
six surrounding counties proposed to be served (R. 
497-498), from which it properly concluded that 
‘^Dubuque is not only an important industrial city 
but it is the thriving and ])rosperous center of a 
highly developed farm area devoted to stock and 
poultry raising, growing grain, and dairying’’ (R. 
497). The accuracy of these findings is not chal- 
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lenged by the Appellant, and all are sustained by 
the evidence (R. 44-47, 48, 52-53, 54, 66-67). 

The Commission also found that ^‘Station 
WKBB is the only station which delivers a signal 
of 10 mv/m in the business section of Dubuque,” 
and that “this station [WKBB]* does not cover 
the entire rural area described above [the six coun¬ 
ties described in the preceding paragraph]” (R. 
498). These findings are supported by the testi¬ 
mony of two qualified radio engineers (R. 124, 
143). The record further shows that a field 
intensity of 10 mv/m is the minimum signal re¬ 
quired for good ser^ce^in the business district, 
and 2 mv/m in th/^re? areas of Dubuque (R. 122, 
124). Moreover, as shown above, the evidence dis¬ 
closes that the station proposed by the Intervener 
will have a greater coverage than will Station 
WKBB operating on its proposed assignment (R. 
131, 137, 138, 439), which is in accordance with 
classification of the respective stations. 

The Appellant contends that the Commission 
erred in failing to make findings concerning cer¬ 
tain broadcast service which is received and satis¬ 
factory for the residential sections of Dubuque 
from Station WMT, Cedar Rapids, Iowa, affiliated 
with the K. B. C. (R. 54), and other service re¬ 
ceived in certain parts only of the surrounding 
rural area from this and other stations located at 
such distant points as Chicago, Illinois, and Mil¬ 
waukee and Madison, Wisconsin. The evidence 
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shows, however, that most of these stations will 
provide satisfactory service only to limited por¬ 
tions of the rural area proposed to be served by the 
Telegraph Herald (R. 124, 125, 126, 129, 240, 243, 
253, 255, 275-276, 277, 290, 395, 431, 448), and that 
none broadcast programs of peculiar local interest 
or which are designed to meet certain definite needs 
of these areas (R. 55, 69-70, 239, 240-241, 242, 243, 
245-246, 247, 248, 265-266, 287, 295, 304, 369, 370, 
371, 395). In the light of these facts the Commis¬ 
sion did not consider the evidence concei*ning this 
additional local broadcast service of sufficient ma¬ 
teriality to warrant findings thereon, and was not 
required as a matter of law to make such findings. 
In Mackay Radio and Telegraph Company, Inc., 
V. Federal Communications Commission, — App. 
D. C. —, 97 F. (2d) 641, this court held that “the 
Commission was under no obligation to recite every 
item of evidence or of fact which had some bear¬ 
ing on the questions before it,’’ and in the same 
opinion the court quoted the language of the Su¬ 
preme Court in the case of Baltimore dc Ohio By. 
Co. V. United States, 298 U. S. 349, 359 ; 56 S. Ct. 
797; 80 L. ed. 1209, in which it was held that “there 
is no requirement that the Commission specify the 
weight given to any item of evidence or fact or dis¬ 
close mental operations by which its decision was 
reached.” 

The Commission also found that the Intervener 
“proposed to establish programs of special interest 
to the rural sections” which “are intended to deal 



33 


with the general educational problems applicable 
to rural communities and to the agricultural sec¬ 
tions of the area proposed to be served’’ (R. 499, 
500). These findings are abundantly supported by 
the evidence, which includes the testimony of a 
number of county agricultural agents, leading edu¬ 
cators, and other witnesses, who stressed the need, 
especially in the rural sections, for programs on 
agricultural, educational, and other subjects of the 
character proposed (R. 239-418), a number of 
w’hich are not now available from other broadcast 
stations (R. 239, 242, 243, 244, 245-246, 248, 265- 
266, 270, 275, 277, 280, 295). In this connection, 
there is also considerable evidence that Station 
WKBB, in particular, is not adequately supplying 
all of such needs (R. 270-272, 277, 299, 315, 317, 
326). For example, Mr. Ben H. Walker, county 
agricultural agent of Grant County, Wisconsin, 
testified that he and other county agents found it 
7iecessary to disco7itmue hroadcastmg over Station 
WKBB because they were unable to obtain suit¬ 
able hours for this purpose (R. 271-272). 

The Commission also found that “abundant pro¬ 
gram material is available, including orchestras, 
glee clubs, educational and scientific groups, many 
of whom have already expressed willingness to par¬ 
ticipate in the presentation of programs” (R. 497, 
498). This finding is amply supported by the rec¬ 
ord (R. 57-61, 74, 303, 311-312, 314-315, 316, 318, 
324-325, 332-333, 342-343, 344, 351-352). 
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In consideration of all the factors discussed 
above, the Commission’s finding “that there is a 
need for broadcast facilities, centered in Dubuque, 
to serve the trade area of that city and the sur¬ 
rounding rural country” (R. 498) is fully sup¬ 
ported by the record. 

Moreover, since Appellant has no appealable in¬ 
terest, the question of need is a collateral one, 
which Appellant may not invoke as a ground for 
appeal. 

In the case of Intermountain Broadcasting Cor¬ 
poration V. Federal Comiminications Commission, 
— App. D. C. —, 94 F. (2d) 244, 248, speaking 
through ^Ir. Chief Justice Groner, the court ex¬ 
pressed this principle in the following language: 

The nature of its (Intermountain’s) 
grievance can be measured on this appeal 
only by the reasons therefor which the Act 
requires it to give; and in order to deter¬ 
mine its appealable interest we must look— 
and can look only—to those reasons. * * * 
Instead, its appeal is based on a wholly dif¬ 
ferent theory which, reduced to its simplest 
form, is that Salt Lake City now enjoys all 
the broadcasting that the area is entitled to 
or needs. But this objection might just as 
well he made by a stranger to the record, 
and it could hardly be supposed that the in¬ 
terest of a stranger would support an appeal 
from an order granting a permit for a new 
station. [Italics supplied.] 
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2. The record does not warrant a finding that the operation of a 
station as proposed by Telegraph Herald will result in financial and 
economic injury to appellant, thus endangering its ability to present 
programs in the public interest, and a finding to that effect would 
be arbitrary and capricious 

As we have heretofore pointed out (Brief, page 
2), Appellant intervened in the proceeding before 
the Commission upon the application of Telegraph 
Herald, claiming that the granting of this applica¬ 
tion would result in financial and economic injury 
to Appellant, thus endangering its ability to present 
programs in the public interest, and in support of 
this contention offered evidence to the effect that it 
had lost money in the past in its operation of Sta¬ 
tion WKBB. In its brief (page 27), Appellant 
asserts that this loss was ‘‘through no fault of its 
own,” but there is not a line of evidence or proof 
in the entire record supporting this assertion. 

As a matter of fact, the record discloses that 
Appellant has not covered the field of prospective 
advertisers in Dubuque, Iowa (R. 211-212), and 
this evidence, by appellant’s own witness, would 
seem to indicate that appellant’s loss was not 
entirely “through no fault of its own.” 

The Commission found: 

There are 592 wholesale and retail outlets in 
the City of Dubuque. Among its industries 
are meat packing, the manufacture of farm 
machinery, farm tools, and other commodi¬ 
ties. The retail trade for 1935 approximated 
$17,122,800 (R. 497). 
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This is fully supported by the record (R. 418,419). 

The Commission found: 

The assets of the corporation [Telegraph 
Herald] total $1,097,712.36, consisting of 
cash on hand, in banks and post office de¬ 
posits, notes receivable, accounts receivable, 
investments, real estate, machinery and 
equipment, funiiture, fixtures, automobiles, 
insurance paid in advance, patents, fran¬ 
chise and good will, circulation structure, 
and stock. The current liabilities are fixed 
at $160,000, thus leaving a net worth in 
excess of $840,000'" (R. 498). [Italics sup¬ 
plied.] 

And again. 

The proposed station will be operated sepa¬ 
rately from the Telegraph Herald, but will 
have its financial hacking; and funds have 
already been set aside for the purpose of 
meeting such expenses as may be incurred 
in connection with the construction of the 
proposed station.® A large number of ad¬ 
vertisers have signified that they would be 
interested in using the station as an adver- 

“ This finding is supported by the record at pages 17, 50. 

® Testimony of William J. Arndt, director, Telegraph 
Herald: 

‘•Q. Will you state whether or not the corporation 
has taken steps to authorize the expenditure of such 
funds as may be necessary for the purpose of this 
conatruction and operationl 
“A. Yes; they have. A meeting of directors was 
held just recently authorizing all expenditureH neces¬ 
sary and advisable, and they passed a resolution to 
that effect” (R. 50). [Italics supplied.] 
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tising medium/ The applicant is financially 
qualified to construct and operate the pro¬ 
posed station, the cost of which will be dis¬ 
cussed below® (R. 498, 499). [Italics sup¬ 
plied.] 

In the case of Saginaw Broadcasting Company 
V. Federal Communications Commission, — App. 
p. C. —, 96 F. (2d) 554, 562, decided March 16, 
1938, this court held: 

The question of financial qualifications 
has at least two aspects: first, has the appli¬ 
cant enough resources to construct the sta¬ 
tion and to operate it for a brief period of 
time; and second, is there a reasonable likeli¬ 
hood of financial profit to be expected from 
the operation of the station, or are the ap¬ 
plicants personal resources such that he is 
able and willing to operate a station for a 
considerable period of time at a loss‘s 
[Italics supplied.] 

It is apparent that the Intervener has abundant 
financial resources upon which to draw for the 
operation as well as the construction of the pro¬ 
posed station. Its willingness to make these ex¬ 
penditures is also shown by the action of the Board 
of Directors, as, according to the testimony of Mr. 
Arndt, the resolution authorizes the expenditure of 
^^all expenses necessary and advisable.” Appel¬ 
lant does not traverse the Commission’s findings 

^Testimony in support of this finding appears at page 
53, 429-430 of the record. 

® See testimony of Mr. Arndt, page 50, of the record. 
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concerning Intervener’s financial qualifications, 
but infers that the latter will immediately have to 
realize at (least $2,000 monthly to cover its esti¬ 
mated operating expenses, through the sale of time, 
much of which revenue, it assumes, “undoubtedly 
will be diverted from Station WKBB.” In view 
of the above showing, such an assumption is en¬ 
tirely unwarranted by the evidence. 

Appellant cites a number of decisions of this 
Commission in which applications for broadcast 
facilities have been denied because of failure to 
make an adequate showing of commercial support. 
In all of the cases cited, however, other factors were 
present which constituted a part of the basis for 
denial (In re: Bilben, et al., 4 F. C. C. 79; Carter 
et al., 2 F. C. C. 544; Cramer et al., 2 F. C. C. 418; 
Goldwasser, 4 F. C. C. 223; Gunthorpe, 1 F. C. C. 
177; Mrs. Heaton, 3 F. C. C. 507; Matthews, 2 
F. C. C. 576; Carl Struble, 2 F. C. C. 115; Sweet¬ 
water Broadcasting Company, 4 F. C. C. 293; Thel- 
man, 2 F. C. C. 548; Price Siever et al., 2 F. C. C. 
103; Kidd, 3 F. C. C. 644; Carl S. Taylor, 3 F. C. C. 
281). In most of these cases the applicants were 
either totally unqualified financially or had made 
an unsatisfactory showing on this subject; in 
others the populations of the areas to be served 
were so sparse, or the industries and business estab¬ 
lishments so few in number, as to raise a grave 
doubt as to the ability of the applicant to make its 
station a sufficient commercial success to enable it 
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to operate in the public interest. No such consid¬ 
erations are present here. Both applicants were 
found to be financially qualified (R. 499, 503) and, 
as shown above, there is sufficient evidence in this 
record of population, industries, and business es¬ 
tablishments (upon which proper findings have 
been made) to warrant the assumption that there 
are adequate sources of advertising available in the 
Dubuque area to support the operation of two 
broadcast stations. 

Appellant challenges the finding of the Commis¬ 
sion that “a large number of advertisers have sig¬ 
nified that they would be interested in using the 
[Intervener’s] station as an advertising medium” 
(R. 499) on the ground that it is “hearsay” but 
no objection was made to the introduction of this 
testimony at the time of the hearing, although Ap¬ 
pellant was presents and participated fully in the 
hearing. It is well settled that Appellant can not 
object for the first time on appeal to the introduc¬ 
tion of evidence before a lower tribunal. (See 
Kansas City Southern Ry. Co, v. C. H. Albers Com¬ 
mission Co., 223 U. S. 573, 596; Diaz v. U. S., 223 
U. S. 442; Spiller v. Atchison, Topeka dc Santa Fe 
Ry. Co., et dl., 253 U. S. 117, 130; Rowlcmd v. St. 
Louis dc San Francisco R. R. Co., 244 U. S. 106, 
108.) Appellant cites the case of Tri-state Broadn 
casting Co. v. Federal Communications Commis¬ 
sion, — App. D. C. —, 96 F. (2d) 564, in support 
of its contention that the evidence is hearsay. 
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In the Tri-State case, however, the evidence was 
formally objected to by counsel at the time it was 
offered. Appellant’s position is particularly in¬ 
consistent and untenable in the light of the fact 
that it introduced into this record, in support of its 
own application, evidence of identically the same 
character (R. 211, 460-461). 

The Commission’s finding on this matter was 
predicated upon the testimony of William J. 
Arndt, an employee of the Intervener’s newspaper 
of long standing (R. 43), who had made an inves¬ 
tigation of the advertising possibilities of the 
Dubuque area (R. 51). As a result thereof, Mr. 
Arndt stated that Dubuque has approximately 350 
advertising accounts (R. 51), 231 of which are con¬ 
sidered active (R. 51). (The latter statement was 
based upon an examination of the advertising ac¬ 
counts of the newspaper.) He further stated that 
out of a total of 592 retail and wholesale estab¬ 
lishments located in Dubuque (R. 418-419), 1930 
U. S. Census, he had personally contacted sixty- 
odd advertisers ‘‘who manifested a desire and will¬ 
ingness” to advertise over the proposed station 
(R. 53,88), and that of these sixty concerns, thirty- 
two had never before advertised by radio (R. 53). 

We concede that the evidence in question, in view 
of its general character, could not be properly con¬ 
sidered as the basis for any specific estimate or find¬ 
ing as to the expected income of the station pro¬ 
posed by the Intervener. No such estimate was 
made. We do think, however, in view of the wit- 
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ness’s long experience in the advertising field in 
the Dubuque area, and of his knowledge of local 
conditions, that such evidence, based upon a per¬ 
sonal investigation and personal contacts, was ad¬ 
missible for the limited purpose of indicating po¬ 
tential sources of advertising available to support 
the proposed station. There is nothing in the 
Commission’s decision to indicate that any greater 
weight was attached to this evidence than for such 
purpose. 

If, as we insist, this evidence was competent 
for the purpose indicated above, a consideration 
thereof, in the light of other facts appearing in the 
record (such as the admission by one of appellant’s 
witnesses that all sources of advertising have not 
been exhausted by Station WKBB; that there is a 
total of 592 wholesale and retail establishments 
located in Dubuque; and that the business of the 
retail trade in this area for the year 1935 totaled 
$17,122,800), leads to the irresistible conclusion 
that there is a large potential advertising field in 
the Dubuque area which, if efficiently canvassed 
and exploited, is available to support additional 
broadcast facilities. 

Moreover, when these matters are considered, 
together with the fact that the station proposed by 
the Intervener has resources upon which it may 
draw for the proposed operation to the extent of 
$840,000.00 a finding such as urged by Appellant 
that such operation wiU result in financial loss to 
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the latter, thus endangering its ability to present 
programs in the public interest, would be arbitrary 
and capricious. 

C. THE COMMISSION TOOK NO PROCEDURAL 
STEPS WHICH IN ANY MANNER ADVERSELY 
AFFECTED APPELLANrS RIGHTS OR INTER¬ 
ESTS 

1. Appellant has had due process 

The Appellant contends that the Commission’s 
decision was arbitrary and capricious and in vio¬ 
lation of the “due process” clause of the Fifth 
Amendment of the Constitution of the United 
States, in that at the time the Broadcast Division 
entered its final order thereon, namely, July 2,1937 
(R. 494), said order was only supported by a gen¬ 
eral finding that “public interest, convenience, and 
necessity would be served by granting the appli¬ 
cations of the Telegraph Herald for construction 
permit * * *” (R. 492). It is urged that this 
order was void because it was not preceded by or 
based upon any findings of fact or grounds for 
decision. In support of this contention a number 
of federal cases are cited, including the recent deci¬ 
sion of this Court in Missouri Broadcasting Cor¬ 
poration V. Federal Communicalions Commission, 
— App. D. C. —, 94 F. (2d) 623, 626, in which 
identically the same question was raised. In this 
case the Court affirmed the Commission’s decision 
in the following language: 

In this case it is true the reasons for the deci¬ 
sion were not filed until some two weeks after 
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the order, but Missouri had in the meantime 
filed a motion for a rehearing and after the 
filing by the Commission of its opinion had 
amended its motion for a rehearing. It 
therefore was full handed with knowledge 
of the reasons for the Commission’s decision 
when its motion was heard. The failure of 
the Commission, therefore, to file any state¬ 
ment of the grounds for decision simulta¬ 
neously with the order was harmless error, 
for, as it turned out in the facts mentioned 
above, Missouri suffered no damage there¬ 
from. 

In the case at bar, on July 2,1937, the Broadcast 
Division entered its final order granting the appli¬ 
cations of both the Appellant and the Intervener, 
effective July 27, 1937 (Minute #540—R. 492- 
493) and on July 30, 1937, it adopted its ‘‘State¬ 
ment of Facts and Grroimds for Decision” in sup¬ 
port thereof (R. 495-504). On August 11, 1937, 
or well within the statutory period of twenty days 
following the effective date of the decision (pro¬ 
vided by Section 405 of the Act, supra), Appellant 
filed its petition for rehearing (R. 510-531), which 
was duly considered and disposed of by the Com¬ 
mission en banc (R. 569). As Appellant suffered 
no acttml damage, and none is even alleged, its 
rights in the premises were in no manner prej¬ 
udiced. 

Appellant’s contention that it was not accorded 
due process has no foundation in fact. The essen¬ 
tial requisites of “due process” are notice and an 




opportunity to be heard. Simon v. Craft, 182 U. S. 
427 (1901). Appellant had notice of the time and 
place of hearing on its application and that of the 
competing application of the Telegraph Herald, 
and of the issues to be determined thereon (R. 24^ 
26 and 29); an unusually fair opportunity to be 
heard, of which it took full advantage, including 
the presentation of evidence and the privilege of 
cross-examining all of Inteiwener’s witnesses be¬ 
fore an examiner regularly appointed by the Com¬ 
mission to hear the competing applications in a con¬ 
solidated proceeding (R. 40-236) ; the filing of ex¬ 
ceptions to the Examiner’s Report (R. 486-488); 
the presentation of oral argument before the Com¬ 
mission, Broadcast Division (R. 497); and finally 
the filing of a petition for reheaiing (R. 510-531). 

There is no lack of due process here. Technical 
Badio Laboratory v. Federal Radio Commission, 59 
App. D. C. 125 (1929), 36 F. (2d) 111; Trinity 
Methodist Church, South, v. Federal Badio Com¬ 
mission, 61 App. D. C. 311 (1932), cer. den. 288, 
599. 

2. In reachinp: its decision on the intervener’s application the Com¬ 
mission considered only matters of evidence formally introduced 
into the record 

Appellant contends that the Commission erred 
in reaching its decision, in considering certain con¬ 
fidential reports of its Examining, Engineering, and 
Law Departments, which were not presented in e\d- 
dence nor served upon or otherwise made available 
to it. Appellant also urges that there is no justi¬ 
fication for the submission of such reports by these 
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departments to the Commission. The same conten¬ 
tions were raised by Appellant in a motion filed 
before the Broadcast Division, which was denied 
on August 18, 1937 (R. 506-507), demanding that 
the former be served with copies of these reports; 
and again in a motion before this Court suggesting 
a diminution of the record and requesting that the 
Commission certify these three reports to the Court. 
On May 6, 1938, the motion was denied by this 
Court on the ground that the Court accepted as true 
the Commission’s statement that these reports ^^do 
not themselves constitute evidence in the record nor 
were they so considered by the Commission in mak¬ 
ing its decision.” 

The Courts have recognized that it is absolutely 
necessary that an administrative body, or for that 
matter any governmental body, have certain intra- 
departmental, divisional, and other files that are 
not open to public inspection. (See Norwegian 
Nitrogen Products Co. v. 27. S., 288 U. S. 294.) 
The Commission has such a system of files. 

As pointed out in the Commission’s Third An¬ 
nual Report to the Congress of the United States 
(pp. 53, 54), these files, or a part thereof, are used 
as the basis for determining whether an applica¬ 
tion will be granted without a hearing or should be 
designated for hearing. What this report perhaps 
does not sufficiently show, but which is neverthe¬ 
less a fact, is that neither these files nor the con¬ 
tents thereof are used as evidence in any case after 
it is designated for hearing except as the contents 
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of the technical or legal recommendations may he 
incorporated into the record hy the testimony of 
witnesses under oath and subject to cross-exami¬ 
nation. 

Thus, in the present case, the Commission’s 
‘^Statement of Facts and Groimds for Decision,” 
after reviewing the proceedings, states: ‘‘After 
careful consideration of * * * the entire rec¬ 
ord the Commission, Broadcast Division, was of 
the opinion, and so found, that public interest, con¬ 
venience, and necessity will be served by granting 
the applications of the Telegraph Herald and San¬ 
ders Brothers Radio Corporation for construction 
permits” (R. 504). Furthermore, Section 402 (c) 
of the Act (50 Stat. 197) requires that the Com¬ 
mission file with this Honorable Court, as the rec¬ 
ord in any case appealed pursuant to that section, 
“the originals or certified copies of all papers and 
evidence presented to it upon the application or 
order involved, etc.” This Honorable Court, 
therefore, tries all cases arising imder Section 402 
(c), and must try this one upon the premise that 
everything in the nature of evidence considered 
by the Commission in denying the application in 
question (except that stipulated out by counsel) 
is novr in the printed transcript of record before 
the court. 

It must be manifest that an Appellant can not 
establish the commission of harmful or prejudicial 
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error by making the bald assertion that such error 
was committed. That would be the converse of the 
rule heretofore pertaining in all appellant tribu¬ 
nals to the effect that an appellant has a dual bur¬ 
den, namely: (1) That of proving the Commission 
has made the alleged error, and (2) its prejudicial 
or probable prejudicial effect on its cause. An 
adoption of appellant’s theory would not only be 
destructive of the presumption of correctness which 
attaches to the doings of any inferior tribunal 
until the contrary is detennined in a legal proceed¬ 
ing for that purpose, but would be destructive of 
the very basis for all appellate proceedings, in 
that it would tend to impeach the validity and in¬ 
tegrity of the record prepared and certified to the 
superior by the inferior tribunal. Obviously, such 
a theory can not be countenanced or adopted. 

In the case of United States v. Abilene & South¬ 
ern Ry. Co., 265 U. S. 274, cited by the Appellant, 
the Supreme Court of the United States was not 
confronted with the situation presented by the case 
at bar, but by one where the administrative body 
bad admittedly based its decision upon matters not 
offered in evidence at the bearing and concerning 
which no cross-examination had been had. Under 
the circumstances presented in the case cited, the 
Court held that such conduct amounted to a denial 
of due process. No such question is or can be in- 
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volved in the case at bar unless it is assumed as a 
matter of fact that the Commission has violated the 
statutory mandate in failing to certify all papers 
and evidence used by it to the appellate tribunal. 

It is, therefore, apparent that Appellant has 
either failed to imderstand the holding in the above 
case or has cited it in support of an analogy which 
does not exist in fact. In any event, it is manifest 
that there can be no merit in the objection made by 
Appellant to the regularity of the proceedings in 
this respect. 

rv. CONCLUSION 

We respectfully submit, therefore, that— 

(1) Appellant has no appealable interest, as (a) 
it has had no application denied, and (b) it has not 
shown that any action of the Commission will re¬ 
sult in financial and economic injury, thus en¬ 
dangering its ability to present programs in the 
public interest, and, consequently, the appeal 
should be dismissed; 

(2) The Commission’s finding that public inter¬ 
est, convenience, and necessity would be served 
through a grant of the Intervener’s application is 
supported by adequate basic findings, is based upon 
substantial evidence, and constitutes a reasonable 
exercise of its discretionary power; and 

(3) There are no procedural irregularities which 
invalidate the Commission’s decision. 


49 


It is respectfully submitted, therefore, that the 
Commission’s decision should be affirmed. 

Fedekal Communications Commission, 
By HampsonGary, 

General Counsel. 

Wm. H. Bauer, 

Acting Assistant General Counsel. 

Fanney Neyman, 

Assistant Counsel. 

Hugh B. Hutchison, 

Assistant Counsel. 


U. S.eoVKVNttKNT ftlNTINC OrPtCCzIfSt 











C D U iRTC F A P PH ALS FORTH E 
CICTPiCr OF COLUMBIA 

FILED CEP301938 

^ ' 

^tatpa Olourt m AftfipalS LERK 
FOR THE DISTRICT OF COLUMBIA 

April Term, 1938 


No, 7087 

Special Calendar 


Sanders Brothers Radio Station, Appellant, 

V. 

Federal Communications Commission, Telegraph 
Herald, Intervener, Appellees. 


BRIEF OF THE INTERVENER 


Eliot C. Lovett, 
Attorney for Intervener, 
729 Fifteenth Street, 
Washington, D. C. 

September 30,1938. 


BYNON FftlMTINd CO.. IMC.. WAOHINOTON. O. C. 












TABLE OF CONTENTS 

Page 

L THE FACTS. 1 

n. CONTENTIONS OF APPELLANT. 4 

III. ARGUMENT: 

Point 1. There is a need for the service pro¬ 
posed by the Telegraph Herald.... 4 

Point 2. There is adequate commercial support 
for the proposed station. 11 

Point 3. The record does not show that the ap¬ 
pellant will suffer economic injury from the 
operation of the proposed station.. 14 

Point 4. The other errors urged by appellant 
need not be considered. 15 

IV. SUMMARY AND CONCLUSION. 17 

AUTHORITIES 

Cases: 

Bailey v. Smith, 57 App. D. C. 369,23 F. (2d) 977.. 14 

Belk V. Meagher, 104 U. S. 279. 13 

Brown v. Carver, 45 F. (2d) 673. 17 

Carson v. Jackson, 52 App. D. C. 51. 17 

Globe Furniture Co. v. Gately, 51 App. D. C. 367.... 14 
Intermountain Broadcasting Corporation v. Fed¬ 
eral Communications Commission, 

94 F. (2d) 244. 14 

Pulitzer Publishing Company v. Federal Com¬ 
munications Commission, 97 Fed. (2d) 249. 10 

Standard Oil Co. v. Allen, 50 App. D. C. 87. 17 

Tri-State Broadcasting Company v. Federal Com¬ 
munications Commission, 96 F. (2d) 564. 12 

United States v. Moreno, 1 Wall. 400. 13 

Weeks v. United States, 51 App. D. C. 195. 14 


Statutes: 

Judicial Code, section 269 (28 U. S. C. §391).16,17 

































Hmtrd Olourt of A}t|ipala 

FOE THE DISTRICT OF COLUMBIA 


April Term, 1938 


No. 7087 
Special Calendar 


Sanders Brothers Badio Station, Appellant^ 


V. 

Federal Communications Commission, Telegraph 
Herald, Intervener, Appellees. 


BRIEF OF THE INTERVENER 
I 

THE FACTS 

This is an appeal from a decision (Record, p. 496) of 
the Federal Communications Commission granting the 
application of the Telegraph Herald, intervener herein, 
for a permit to construct a new radio broadcasting sta¬ 
tion to operate daytime only, at Dubuque, Iowa, on 1340 
kilocycles, a “regional” frequency. The appellant, 
Sanders Brothers Radio Station, is the licensee of 
Station WKBB which operates unlimited time in East 
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Dubuque, lUinois, across the Mississippi Eiver from 
Dubuque, Iowa, with 250 watts day and 100 watts night 
on 1500 kilocycles, a ‘‘local” frequency. The appellant 
applied for a permit to move Station WKBB to Du¬ 
buque and to install a more efficient antenna system. 
Appellant’s application for authority to move its local 
station and intervener’s application for authority to 
construct a new regional daytime station were con¬ 
solidated for the purpose of a hearing before an ex¬ 
aminer. 

At the hearing it was shown, as will hereinafter more 
fully appear, that there is a need for the type of 
service proposed by the Telegraph Herald, especially in 
the highly developed rural area surrounding Dubuque, 
that the facilities of Station WTCBB are not being 
used to provide this type of service, and that there 
would be adequate commercial support for the proposed 
station. 

The Telegraph Herald made no effort to introduce 
testimony in opposition to the proposal to move Sta¬ 
tion WKBB to Dubuque and to improve its operating 
efficiency and increase its service area. 

The appellant opposed the application of the Tele¬ 
graph Herald and introduced evidence in an effort to 
show that WKBB was not an economic success and 
that it had carried a number of programs of particular 
interest to Dubuque. How’ever, it appeared that only 
between 9% and 18% of the time was utilized by local 
talent. (R. p. 55.) Although testimony was offered to 
show that the station was operating at a loss, it ap¬ 
peared that the appellant proposed to expend the sum 
of $15,000 for the purpose of moving the station to 
Dubuque and purchasing new equipment. (Exhibit No. 
15, R. 451.) 

The examiner recommended that appellant’s appli¬ 
cation be granted and that of the intervener denied. 
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(R. 485.) However, after oral argument before the 
Commission, both applications were granted, effective 
July 27, 1937. (R. 492-3.) The call letters “KDTH’» 
were assigned to the proposed Telegraph Herald sta¬ 
tion. (R. 5.) 

On August 11,1937, the appellant filed a petition for 
rehearing (R. 510) wherein an effort was made to show 
that Station WKBB had suffered financial losses over 
a greater period than that covered by the testimony 
given at the hearing. It was stated that WKBB sus¬ 
tained a deficit of $1,847.91 for the year 1934, $2,317.94 
for the year 1935, $1,194.41 for 1936, and $1,243.32 for 
the first seven months of 1937. It was also said that the 
“Total deficit for the years 1934, 1935 and 1936 was 
$5,360.26, as evidenced on respective Federal Income 
Tax returns.** (R. 525.) 

On August 30, 1937, intervener filed an opposition 
(R. 531) to appellant’s petition for rehearing wherein 
it was disclosed that, according to the sworn appli¬ 
cations filed for various renewals of the WKBB license, 
the station averaged total profits of $15,000 for 1934, 
$9,300 for 1935, and $7,200 for 1936, or a total profit of 
$31,500 for the three-year period, instead of the losses 
“as evidenced on respective Federal Income Tax re¬ 
turns.” The renewal application filed on April 28, 
1937, represented that an operating profit of $300 per 
month had been realized for the preceding six-month 
period, or $900 for the first three months of 1937. 
(R. 533.) 

On December 8, 1937, the Commission, upon consid¬ 
eration of the petition for rehearing and the opposition 
thereto, denied the petition. (R. 569.) On December 14, 
1937, appellant filed its notice of appeal but did not cite 
(R. 2-3) as one of the reasons therefor the denial of 
its petition for rehearing, nor does it now specify as 
error (brief, p. 5) such denial. 
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n 

CONTENTIONS OF APPELLANT 

The principal contentions of the appellant upon the 
merits appear to be that— 

1. There is no need in the Dubuque area for the 
service proposed by the intervener. 

2. There is insufficient commercial support for the 
proposed station. 

3. The appellant will suffer serious economic injury 
from the operation of intervener ^s proposed station. 

It wdll be shown that these contentions are not sup¬ 
ported by the record. The technical errors urged by 
the appellant need not, therefore, be considered. 

m 

AEGUMENT 

Point 1. There is a need for the service proposed by the 
Telegraph Herald. 

The Commission found (R. 500) that the service 
proposed by the Telegraph Herald “is undoubtedly 
needed in the highly developed farming area de¬ 
scribed.” Because of the fact that the proposed serv¬ 
ice area is predominantly rural (R. 45-46), it is par¬ 
ticularly important to show the need for that type of 
service. In this connection it becomes necessary to 
compare the service rendered by Station WKBB with 
that proposed by the Telegraph Herald. 

The tentative program schedule for one week offered 
in evidence by the Telegraph Herald (Exhibit No. 4, 
R. 419-428) shows that a farm program will be broad¬ 
cast each week-day noon between 12:30 and 1 ;00 o’clock, 
one day being assigned to each of the six counties 
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(Dubuque, Jackson, Clayton, and Delaware in Iowa, 
Grant in Wisconsin, and Jo Daviess in Illinois) which 
will receive service from the proposed station. This 
arrangement was a result of actual contacts with the 
various county agricultural agents, and several of them, 
including Agent Huehn (R. 243), Agent Walker (R. 
271), Agent Combs (R. 373) and Agent Brunnemeyer 
(R. 401), stated specifically that some time between 
12:00 and 1:00, or 12:30 and 1:00, would be most ac¬ 
ceptable to the farmers. 

Agricultural Agent Walker of Grant County testified 
(R. pp. 271-2), that he was on a committee represent¬ 
ing the County Agents in an effort to secure satis¬ 
factory arrangements over WKBB; that they “pre¬ 
ferred some time between twelve and one o ’clock or, as 
a second preference, somewhere between six and eight 
o’clock in the evening”; that the only time that was 
ever offered to the agents was “between five and six 
o’clock in the evening” which is “a bad hour . . . for 
farm people;” and that “to the best of my knowledge 
we were never able to get the station interested in a 
noon hour.” 

Agricultural Agent Huehn of Delaware County testi¬ 
fied that he had broadcast over WKBB but that he had 
discontinued his program because “the broadcasts from 
WKBB were not heard by my farmers and there 
seemed to be a very poor tie-up regarding farm pro¬ 
grams.” (R. 240.) 

Agricultural Agent Brunnemeyer of Jo Daviess 
County, who had broadcast several times over Station 
WKBB, testified (R. 400) that— 

“. . . when that schedule ran out it stopped right 
there. Why I don’t know; we never heard any 
more from them. We never failed to appear on 
that program. We were always on time; never 
once failed to meet our part of it.” 
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In answer to a question as to WKBB being willing to 
cooperate he replied (R. 400): 

“When we worked with the first group that was 
in there they were very good, and it seemed like 
about half way through there was a change made 
and, well, several times I know we had to wait for 
... we were pushed later on into the program. 
They had something else on and we were told to 
wait until they could find a place in there for us. 
W’ell, I think that some of our boys felt like other 
things were of a good deal more importance thorn, 
the farm 15 minutes.^’ (Emphasis supplied.) 

He testified that he had this experience about five or 
six months previously. He further testified that he had 
broadcast once a month for a period of six or seven 
months but that he was “shifted around’’ and that 
there was no regularity of broadcast. (R. 401.) 

This lack of cooperation on the part of WEZBB with 
the county agricultural agents outside of Dubuque will 
apparently continue. Upon cross-examination by Com¬ 
mission counsel, appellant’s witness testified (R. 182): 

“Q. What would be your plan so far as agri¬ 
cultural interests are concerned if you move; that 
is, will they be enlarged or be the same as you are 
now carrying? 

“A. They will he similar to what we are carrying 
now.” (Emphasis supplied.) 

The present agricultural programs of WKBB are of 
a general nature except as to Dubuque County, whose 
agricultural agent broadcasts a program once a week. 
(R. 69-70, 201.) 

It is also illuminating to consider the general type 
of programs broadcast by WKBB. There were intro¬ 
duced in evidence by the Telegraph Herald two exhibits 
(Nos. 11 and 12, R. 440-441) showing the type of pro- 
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gram broadcast by WKBB on September 2d and 6th, 
1936. These were stated by the Telegraph Herald wit¬ 
ness to be typical WKIBB programs and no evidence 
to the contrary was offered. On September 2d 18% 
of the time was utilized by local talent, 30% by tran¬ 
scriptions, and 52% by ABC (Af&liated Broadcasting 
Company) network. The local talent time was further 
broken down into figures which show that 115 minutes 
were used by studio announcers, 15 minutes by local 
artists, and 40 minutes by a sponsored orchestra. On 
September 6th 78 minutes of the time of the station 
were used by local talent, 192 minutes for transcrip¬ 
tions, and 570 for ABC network, or for local talent 9%, 
transcriptions 23%, and ABC network 68%. (R. 55-56.) 

The Telegraph Herald’s aforementioned proposed 
program schedule for one week lists a large number 
of local programs, and it was shown that definite ar¬ 
rangements had been made with the necessary talent 
to produce the programs. (R. 56, 57, 58, 59.) It also 
appeared that there is a large amount of other talent 
ready to broadcast over the Telegraph Herald station 
(R. 60, 428, Exhibit No. 5). This is in marked contrast 
with the showing that less than 20% of the time on 
WKBB is utilized by local talent. The reason for this 
condition may be found in the deposition of Msgr. 
Wolfe who has jurisdiction over Catholic schools for a 
radius of about 200 miles, including Columbia and 
Clark colleges in Dubuque. He stated that he had been 
offered the facilities of WKBB “insofar as they were 
able to give us service”, but that when he wanted a 
remote line to the colleges on a special occasion, offer¬ 
ing to pay for the line, WKBB indicated that 'HJiey 
werenH looking so much for cultural programs as for 
the commercial type of broadcasting program.’^ (R. 
326.) 
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The Telegraph Herald has made definite arrange¬ 
ments for regular programs under the heading “Co¬ 
lumbia College of the Air’^ and “Clark College of the 
Air”. The University of Dubuque has also agreed to 
provide an educational series over the proposed Tele¬ 
graph Herald station, for which arrangements have 
been made to install a remote line. (R. 56, 310-311.) 
The President of the University testified that he could 
not make use of the facilities of WKBB because it was 
impractical without a remote line, which the University 
could not atford, but that “the Telegraph Herald has 
offered to provide that line for us, which is a great con¬ 
sideration, and makes their station really accessible 
to us, and they have offered to give us all the time we 
want after the line is installed, for musical and educa¬ 
tional purposes.” (R. 314.) 

The Dubuque Academy of ]Music has never broad¬ 
cast over WKBB but will have a regular program over 
the Telegraph Herald station. (R. 343-4, 349.) The 
Immaculate Conception Academy has never been of¬ 
fered a period over WKBB, but plans to take advan¬ 
tage of the Telegraph Herald’s offer of a regular 
period. (R. 334-5.) 

The county school superintendents in the aforesaid 
six counties which will be served in whole or in part 
by the Telegraph Herald station have each arranged 
to take one program every week, and a definite period, 
namely, three o’clock in the afternoon, has been set 
aside for these programs. (R. 58,421,422,424,425,426, 
427.) No such programs are broadcast by WICBB. In 
fact, the Grant County School Superintendent, Frank 
E. Ralph, stated that he had never been offered the 
facilities of WKBB and he did not know that they were 
avaUable. ((R. 281, 285.) 

Even the foregoing brief references show that there 
is substantial evidence to support the Commission’s 
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finding that there is a need for the service proposed 
by the Telegraph Herald. They also show that this 
service will not duplicate that being rendered or pro¬ 
posed by Station WKBB. In marked contrast to the 
finding of the examiner, upon which the appellant 
hopefully relies (brief p. 35), that the Telegraph 
Herald does not “propose to render any new, novel or 
different service from that already being received in 
that area,” reference is made to the many programs 
for which arrangements have already been completed 
and which are different from any broadcast by WKBB 
and, because of their strictly local nature, could not 
possibly be expected from any distant station. These 
include the aforementioned farm programs from six 
counties in rotation, one each week-day, and at a regu¬ 
lar period most acceptable to the farmers; a similar 
arrangement for county school programs each week¬ 
day; a daily local market review, which is not now 
available from any source (E. 58, 80, 108); corn husk¬ 
ing contests, fairs, draft horse shows, and other mat¬ 
ters of interest to the farmers, to be broadcast by the 
aid of short-wave equipment (the cost of which is in¬ 
cluded in the Telegraph Herald construction estimate) 
when telephone lines are not available and the Commis¬ 
sion grants the requisite authority (R. 80-81); Colum¬ 
bia College of the Air; Clark College of the Air; regu¬ 
lar programs from the Immaculate Conception 
Academy; University of Dubuque educational series; 
regular programs under the auspices of the Schroeder 
Conservatory of Music (R. 351); regular programs 
under the auspices of the Dubuque Academy of Music 
(R. 343); and three regular weather forecasts each day 
by remote line direct from the Dubuque Weather 
Bureau office in order to facilitate announcements, 
guarantee their accuracy and authenticity, and provide 
for immediate emergency weather broadcasts (Rw 
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376), all of which was stated by the U. S. meteorologist 
to provide a desirable improvement over the usual 
method of broadcasting weather forecasts (R. 379). 

The appellant calls attention (brief p. 35) to many 
stations which it would have this Court believe are 
heard in the area proposed to be served by the inter¬ 
vener. However, the field intensity measurements 
taken by the Telegraph Herald radio engineers indi¬ 
cate (Exhibit No. 10, R. 439, see also R. 122-124) that 
WKBB is the only station rendering satisfactory serv¬ 
ice to the business section of Dubuque, and that WKBB 
and WMT (Cedar Rapids) are alone in serving the 
metropolitan area; that WON, \yBBM, and WENR 
(all Chicago), WHO (Des Moines), and WSTJI (Iowa 
City) are satisfactorily heard in certain parts of the 
rural area 20 miles from Dubuque; and that stations 
WOI (Ames) and WTMJ (Milwaukee) are satisfac¬ 
torily heard in certain parts of the rural area 40 miles 
from Dubuque, but that WMT and WMAQ are the 
only stations which provide a signal of 0.5 millivolts 
per meter or greater within the entire area which the 
Telegraph Herald station will serve. However, these 
are chain stations which obviously carry programs not 
particularly designed to interest, or meet the require¬ 
ments of, persons in the proposed Telegraph Herald 
service area. 

In the light of the foregoing, the Commission’s find¬ 
ing as to the need for the service proposed by the 
Telegraph Herald is well within the contemplation of 
the language of this Court in Pulitzer Publishing Comr- 
pomy V. Federal Communications Commission^ 97 Fed. 
(2d) 249, wherein it was stated— 

“. . . the Commission as a matter of positive 
duty is not required to give the owner of an exist¬ 
ing station priority to enlarge or extend its facili¬ 
ties because alone of the primacy of its grant. In- 
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stead the test should be, as was said by the Chief 
Justice in Radio Commission v. Nelson Bros. Co., 
289 U. S. 266, the character and quality of serv¬ 
ice—having due regard in the distribution on this 
basis to the equities of existing stations. . 

Point 2. There is adequate commercial support for the 
proposed station. 

Dubuque, Iowa, has a population of 41,679, while 
Dubuque County has 61,214. Approximately 32% of 
the County population is rural. (R. 45) The proposed 
Telegraph Herald station would render a signal of 
0.5 millivolts per meter for a radius of 39 miles (R. 
138) and a signal of 0.25 mv/m for a radius of 48 
miles. The latter signal would furnish fair service 
in the rural area and would include a population of 
292,900. (R. 122-3; Exhibit No. 9, R. 439.) This would 
include all of Dubuque, Jackson and Delaware Counties 
in Iowa, Grant County in Wisconsin, Jo Daviess 
County in Illinois and a large part of Clayton County 
in Iowa, Exhibit No. 8, R. 437.) There would also be 
included LaFayette County, Wisconsin, and a large 
part of Jones County in Iowa, but only the six counties 
first named are considered in the Dubuque trade area. 
(R. 44.) 

The Dubuque trade area produces approximately a 
$35,000,000 retail market and a $64,000,000 wholesale 
market, of which $12,000,000 is retail within the City 
of Dubuque and $20,000,000 wholesale. (R. 52.) The 
total agricultural revenue of the six counties mentioned 
exceeds $95,000,000. (R. 107, 111.) Dubuque bank 

deposits exceeded $10,000,000 on June 1st, 1936. (R. 
108.) 

The approximate annual gross income of the inter¬ 
vener from the advertising carried in its newspaper, 
The Telegraph Herald, approximates $400,000. (R. 
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105.) The intervener made a survey of the advertising 
prospects for its proposed station and came to the con¬ 
clusion that it would be a commercial success. Other¬ 
wise it certainly "would not propose to construct a sta¬ 
tion at a cost in excess of $25,000 (R. 49, 74) and incur 
a monthly operating expense of approximately $2,000 
(R. 49). * 

The record shows that there are approximately 350 
advertising accounts in Dubuque alone, and 231 of 
these are classified as “active”. (R. 51.) Upon cross 
examination, intervener’s witness stated that his sur¬ 
vey led him to believe that the proposed radio station 
would not take any advertising from the newspaper. 
(R. 105.) It appeared that business conditions in the 
Dubuque area had greatly improved within the past 
few years. (R. 113-114, 191.) 

In the course of his investigation the witness for 
the intervener stated that of the 231 active advertisers 
in Dubuque he personally conferred "with 60* and they 
all “manifested a desire and "willingness to advertise 
over our station if and when we begin operations.” 
(R. 53.) It is to this testimony that appellant’s counsel 
now seem to take such great exception (brief pp. 13- 
14), and they refer, in support of their contention that 
the Commission improperly considered this testimony, 
to the opinion of this Court in Tri-State Broadcasting 
Company v. Federal Communications Commission, 96 
F. (2d) 564. In that case certain testimony concerning 
the probability of financial support for a proposed sta¬ 
tion was given by a -witness who had talked -with a 
large number of persons in that regard. Objection was 
made to the testimony at the time it was offered. This 


•Although the -witness referred to 60 or “60 odd”, the Ex¬ 
hibit (No. 6, R. 429-430) lists 65 persons whom he actually 
interviewed. 
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Court called attention to that fact before it held that 
the testimony was incompetent because it was “clearly 
hearsay.” 

When intervener’s witness made his statement con¬ 
cerning the desire and willingness of 60 advertisers to 
use the facilities of the proposed station, no ohjection 
whatsoever was made either by counsel for appellant 
or by any other party to the proceeding. As a matter 
of fact, appellant’s counsel cross-examined inter¬ 
vener’s witness upon his statement as follows (R. 88): 

Q. In these contacts you have made, have they 
all stated they would advertise by your radio? 
A. Yes, contingent upon the rate and the type of 
program we would produce. 

Q. Did you discuss the rates with them? A. The 
rates have not been determined. 

Q. But without exception they all agreed to 
broadcast if the rates were agreeable and the pro¬ 
grams of the right character? A. Yes, of these 
particular 60. I contacted some more in addition 
to those. 

Appellant’s counsel even went farther and indicated 
a desire to have offered in evidence a list of the 60 
advertisers in question. (R. 104.) Intervener’s coun¬ 
sel acquiesced and the following day the list was 
offered and admitted in evidence as Exhibit No. 6. 
(R. 108, 429.) 

It is fundamental that nothing which occurred during 
the progress of the trial below can be assigned for 
error unless the lower tribunal had an opportunity to 
rule upon the objection. Objections not made are as¬ 
sumed to he waived. BelJc v. Meagher, 104 U. S. 279, 
289, 26 L. ed. 735, 739. In United States v. Moreno, 
1 Wall. 400, 403,17 L. ed. 633, 634, the Supreme Court 
stated: 
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. it is a sufficient answer to the objection, that 
it does not appear that the evidence was objected 
to when it was offered and received in the court 
below . . 

To the same effect are decisions of this Court Globe 
Furniture Co. v. Gately, 51 App. D. C. 367, 279 Fed. 
1005; Weeks v. United Statesy 51 App. D. C. 195, 277 
Fed. 594; Bailey v. Smith, 57 App. D. C. 369, 23 F. 
(2d) 977. 

In the instant case counsel for appellant not only 
failed to object to the testimony which he now so stren¬ 
uously criticizes, but he actually manifested an inter¬ 
est in having an exhibit offered to supplement that 
testimony. Obviously, the appellant is bound by the 
record which its counsel voluntarily assisted in making, 
and the decision of this Court in the Tri-State Broad¬ 
casting Company case can have no application. 

Point 3. The record does not show that the appellant 
will suffer economic injury from the operation of 
the proposed station. 

The appellant contends that the operation of the in¬ 
tervener’s proposed station will result in serious eco¬ 
nomic injury to Station WKBB and that the Commis¬ 
sion should have made findings concerning the ability 
of that station to continue operation in the public in¬ 
terest. (Brief, pp. 16, 27.) But the Commission could 
make no such finding when there was nothing in the 
record which disclosed a threat of economic injury to 
WKBB. In the case of Intermountain Broadcasting 
Corporation v. Federal Communications Commission, 
94 F. (2d) 244, 248, upon which appellant relies, this 
Court refers to evidence showing economic injury to 
an existing station”. The burden was clearly upon 
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the appellant herein to make such a showing. This 
issue was first raised by appellant in its petition to in¬ 
tervene (R. 27) in the hearing upon the application 
of the Telegraph Herald. 

It has already been shown that the Telegraph Herald 
made a survey of conditions and of the possibility of 
commercial support for its proposed station. Of the 
65 merchants (Exhibit No. 6, R. 429-430) interviewed, 
each of whom expressed a desire and willingness to ad¬ 
vertise over the Telegraph Herald station, 32 had never 
advertised over the radio. (R. 53.) The witness for 
Station WKBB testified that 33 of the 65 had adver¬ 
tised over that station at one time or another, and 
that 18 had advertised during 1936. Of the 18, three 
of them were then broadcasting, four had discon¬ 
tinued for the summer, and one was about to start. 
The other ten had definitely discontinued. Seven of 
the ten had taken spot announcements, and only three 
had sponsored programs. (R. 212-215.) 

Even though it appeared that all of the expected ad¬ 
vertisers over the Telegraph Herald station were then 
using WKBB, that fact would not of itself prove that 
the latter would suffer economic injury. All of them 
might be well able, and intend, to use the facilities of 
both stations. Or the revenue being received by 
WKBB from those advertisers might have been negli¬ 
gible and only an inconsequential part of the total. In 
either event, the operation of the proposed station 
could have no detrimental effect. 

Point 4. The other errors urged by appellant need not 
be considered. 

Aside from the three contentions aforementioned, 
each of which the intervener has answered under the 
preceding three points of this argument, the errors 
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urged by the appellant are, with one exception, of a 
technical nature and do not aifect the substantial rights 
of the parties as shown by the record. The exception is 
the eighth error specified (brief, p. 5) alleging that the 
Commission considered certain supplemental reports 
of its Examining, Legal and Engineering Departments 
without service of the same upon or notice to appellant. 
The same allegation was made the subject of a ‘‘Sug¬ 
gestion of Diminution of the Record” filed by the ap¬ 
pellant herein, but was denied by an order entered by 
this Court on May 6,1938. 

The technical errors urged by appellant (brief, p. 5) 
are (a) that the Commission did not publish its decision 
herein at the same time that it entered its order grant¬ 
ing the application of the Telegraph Herald, and (b) 
that the Commission failed to consider what economic 
effect the granting of the Telegraph Herald application 
would have upon station WKBB. As no possible rights 
were affected by the first error alleged, and as the rec¬ 
ord failed to disclose that the operation of the Tele¬ 
graph Herald station would have any economic effect 
upon WKBB, as further alleged, it is clear that this 
Court need not regard either of these contentions. 

Section 269 of the Judicial Code, as amended (28 
U. S. C. § 391), provides: 

“. . . On the hearing of any appeal, . . . the 
court shall give judgment after an examination of 
the entire record before the court, without regard 
to technical errors, defects, or exceptions which do 
not affect the substantial rights of the parties.** 
(Emphasis supplied.) 

This section means that “a judgment should not be re¬ 
versed for any reason that does not affect the sub¬ 
stantial rights of the parties, even though there be a 
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technical ground for doing so/’* Standard Oil Co. v. 
Allen, 50 App. D. C. 87, 89, 267 Fed. 645, 647. 

Inasmuch as this Court has already disposed of one 
of the errors alleged on the merits, and as the other 
three have been shown to be without support of the 
record, there remain only the two technical errors 
aforesaid. These could not possibly affect the sub¬ 
stantial rights of the parties under the circumstances 
and, therefore, need not be considered. 

IV 

SUMMARY AND CONCLUSION 

Although the programs broadcast by the appellant 
may be meritorious in themselves, there has been no 
serious effort made to utilize the available talent in the 
Dubuque area, and especially to serve the agricultural 
population. Furthermore, it is apparent that there will 
be very little departure from this practice in the future. 
The intervener, on the other hand, has shown that it 
will utilize local talent to the fullest extent, particularly 
that of an educational nature, and also provide a unique 
and greatly desired agricultural service in the highly 
developed farming area surrounding Dubuque. 

The intervener made an investigation as to the com¬ 
mercial possibilities of its proposed station and found 
that there was sufficient interest among the merchants 
and that business conditions were such as to warrant 
the expenditure of the $25,000 necessary for construc- 

* Section 269 of the Judicial Code does not eliminate the 
necessity for specific objections and exceptions in the trial 
court in order to preserve a question for the appellate court. 
Ca/rson v. Jackson, 52 App. D. C. 51, 281 Fed. 411; Brown v. 
Carver, 45 F. (2d) 673. 
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tion of the proposed station and also the monthly 
operating expense of $2,000. 

There is no showing that the appellant will suffer 
economic injury through the operation of the inter¬ 
vener’s proposed station. The only evidence which 
could have any bearing thereon is in regard to the 
losses alleged to have been suffered by the appellant 
through the operation of Station WKBB. However, 
there are no facts of record showing to what this al¬ 
leged loss was attributable, or showing that it would 
continue or be any greater if the proposed station 
were established. 

THEREFORE, inasmuch as the appellant has failed 
to submit any proof in support of its contentions upon 
the merits, and as the findings of the Commission are 
shown to be based upon substantial evidence, the de¬ 
cision granting the application of the intervener should 
be affirmed. 


Respectfully submitted. 


Eliot C. Lovett, 
Attorney for Intervener, 
729 Fifteenth Street, 
Washington, D. C. 


September 30, 1938. 






